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PREFACE 

The  object  of  the  following  pages  is  to  explain  in  simple 
language  the  theory  and  practice  relating  to  the  various 
classes  of  securities  handled  by  bankers.  The  volume 
has  no  claim  to  originahty,  except  as  regards  arrangement. 
Hitherto  the  student  has  had  to  gather  the  greater  part 
of  his  information  either  from  legal  treatises  or  from  the 
brief  chapters  on  securities  contained  in  most  banking 
text-books.  The  present  volume  is  an  attempt  to  provide, 
in  a  concise  and  convenient  form,  a  manual  for  the  use  of 
managers  and  chief  clerks,  and,  especially,  the  more 
inexperienced  officials.  It  is  also  intended  for  the  use  of 
candidates  for  the  examinations  of  the  Institute  of 
Bankers,  and  other  students  of  banking  theory. 

I  wish  to  thank  very  sincerely  Mr.  Harold  Partington 
for  his  assistance  in  reading  the  proofs. 

LAWRENCE  A.  FOGG. 
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CHAPTER  I 

CONTRACTS 

The  relationship  between  banker  and  customer  in  its  first 
and  widest  aspect  is  that  of  debtor  and  creditor.  The 
relationship  is  reversed  when  the  customer  receives  advances 
and  may  be  accompanied  by  other  relations,  as  when  the 
banker  accepts  the  customer's  drafts,  discounts  bills  of 
exchange  or  promissory  notes,  acts  as  bailee  of  valuables, 
or  receives  securities  against  advances.  Many  of  these 
relations  are  contractual,  entailing  mutual  rights  and 
obhgations.  It  is  proposed  here  to  refer  briefly  to  certain 
aspects  of  a  contract  with  which  it  is  desirable  that  the 
banker  should  be  famiUar. 

A  contract  is  an  agreement  creating  a  legal  obhgation. 
There  aie  two  essentials  to  every  contract  :  (1)  a  promise, 
that  is,  an  offer  made  by  one  party  and  accepted  by 
the  other,  and  (2)  what  has  been  defined  as  "  a  common 
intention  of  the  psirties  to  affect  their  legal  relations,"  which 
intention  must  be  evidenced  either  by  the  giving  of  con- 
sideration by  the  promisee,  or  the  observance  by  the  parties 
of  certain  legal  formahties.  Contracts  where  the  parties' 
intention  is  evidenced  by  the  giving  of  consideration  are 
called  parol  or  simple  contracts,  or,  more  famiharly, 
when  expressed  in  writing,  agreements  under  hand  ;  where 
the  intention  is  evidenced  by  the  observance  of  formalities 
the  contract  is  known  as  a  specialty  or  deed,  or,  more 
famiharly,  an  agreement  under  seal. 

SIMPLE  CONTRACTS 

A  simple  contract  may  be  wholly  in  writing,  or  partly 
written  and  partly  verbal,  or  altogether  verbal,  or  it  may 
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be  implied  from  the  conduct  of  the  parties.  A  simple 
contract,  whatever  its  form,  must  be  supported  by  a  con- 
sideration. The  amount  is  immaterial  so  long  as  it  has 
some  ascertainable  value  and  is  not  merely  gratitude, 
affection,  or  the  like.  The  essential  thing  is  that  the 
promisee  should  have  done  or  forebome  something  in 
return  for  the  benefits  accruing  to  him  under  the  contract. 

The  consideration  may  be  stipulated  to  be  given  at  some 
future  time,  or  it  may  pass  at  the  time  of  the  contract. 
It  must  not,  however,  have  been  given  in  the  past.  A  past 
consideration  is  no  consideration  in  law,  and  will  not  sup- 
port a  simple  contract.  Thus,  a  guarantee  to  a  bank  of  the 
account  of  A  in  consideration  of  the  bank's  having  allowed 
A  to  overdraw  his  account  is  ineffective.  Where  a 
guarantee  or  other  security  is  taken  by  a  bank  to  secure 
an  existing  debt,  no  further  advances  being  contemplated, 
the  true  consideration  is  the  bank's  forbearing  to  sue  the 
customer,  or  to  press  for  pa5mient,  and  should  be  so 
expressed  in  the  document.^ 

The  consideration  must  be  something  that  is  not  incum- 
bent upon  the  promisee  to  do  or  to  give  already,  A  release 
by  A  of  a  debt  due  to  him  from  B,  in  consideration  of  a  part 
payment  of  the  amount  owing,  has  no  effect,  and  B  still 
remains  hable  for  the  balance.  It  may  be  observed  here 
that  in  a  composition  with  creditors,  the  consideration  for 
each  creditor's  release  of  the  debtor  is  not  the  latter's 
promise  to  pay  a  smaller  sum  than  is  owing,  but  the 
undertaking  of  each  of  the  other  creditors  to  be  satisfied 
with  pajonent  of  only  a  certain  proportion  of  his  debt. 

Contracts  that  must  be  Evidenced  by  Writing. 

Some  simple  contracts  cannot  be  enforced  without 
written  evidence  of  their  terms.  The  form  of  some  such 
contracts  is  prescribed  by  Act  of  Parliament,  Such  are 
bills  of  exchange  and  promissory  notes  ;  contracts  of  marine 
insurance  ;    an  acknowledgment  of  a  debt  barred  by  the 

1  See  note,  page  4. 
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Statute  of  Limitations ;    and,  usually,  the  acceptance  or 
transfer  of  shares  in  a  company. 

The  Sale  of  Goods  Act,  1893,  Section  4  (1)  provides  that— 
A  contract  for  the  sale  "of  any  goods  of  the  value  of 
ten  pounds  or  upwards  shall  not  be  enforceable  by  action 
unless  the  buyer  shall  accept  part  of  the  goods  so  sold, 
and  actually  receive  the  same,  or  give  something  in 
earnest  to  bind  the  contract,  or  in  part  payment,  or 
unless  some  note  or  memorandum  in  writing  of  the  contract 
be  made  and  signed  by  the  party  to  be  charged  or  his  agent 
in  that  behalf. 

The  Statute  of  Frauds  provides  that  no  action  shall  be 
brought  upon  the  following  contracts  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,  and 
signed  by  the  party  to  be  charged  therewith  or  some 
other  person  thereunto  by  him  lawfully  authorised. 

(1)  Any  special  promise  by  an  executor  or  adminis- 
trator to  answer  damages  out  of  his  own  estate. 

(2)  Any    special    promise    to  answer  for  the  debt, 
default,  or  miscarriage  of  another  person.^ 

(3)  Any     agreement     made     in    consideration    of 
marriage. 

(4)  Any   contract    or    sale  of  lands,  tenements,  or 
hereditaments,  or  any  interest  in  or  concerning  them. 

(5)  Any    agreement    that    is  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof. 

^  This  includes,  of  course,  a  guarantee  by  a  third  party,  but  not 
an  indemnity.  The  distinction  should  be  noted.  A  guarantor  is 
only  secondzurily  liable,  and  can  be  made  to  pay  only  in  default  of 
the  principal  debtor.  The  party  liable  in  an  indemnity  is  directly 
liable.  Thus,  if  A  at  the  request  of  B,  supplies  goods  to  C,  and  B 
undertakes  himself  to  pay  the  price,  the  agreement  is  an  indemnity 
and  will  be  binding  although  not  expressed  in  writing. 

•  A  charge  on  land,  however,  created  by  deposit  of  title-deeds, 
will  be  valid  although  there  be  no  memorandum.  A  charge,  if  not 
accompanied  by  deposit  of  the  deeds,  must  be  in  writing.  (See 
pages  37.  38.) 
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What  must  be  in  Writing. 

When  the  law  requires  a  simple  contract  to  be  evidenced 
by  writing,  the  writing  is  required  simply  as  evidence  that 
the  contract  exists,  and  of  its  terms,  and  does  not  in  itself 
constitute  the  contract.  The  contract  exists  apart  from 
the  memorandum  of  it,  but  is  unenforceable  until  put  in 
writing,  which  may  be  done  at  any  time  before  the  com- 
mencement of  an  action.  The  writing  need  not  be  in  any 
particular  form,  but  must  show  unmistakably  who  are  the 
contracting  parties,  and  must  be  signed  by  the  party  to  be 
charged  or  by  his  agent.  It  must  also  contain  the  whole 
of  the  terms  and  subject-matter  of  the  contract,  and, 
except  in  the  case  of  guarantees,  ^  must  state  the  considera- 
tion. The  writing  may  be  made  up  of  a  number  of  separate 
papers  and  memoranda,  which,  however,  must  clearly  be 
related  and  contain  all  the  terms  of  the  agreement.  The 
signature  may  be  made  in  ink  or  in  pencil,  and  may  consist 
of  initials  only,  and  need  not  be  witnessed,  although,  of 
course,  it  is  desirable  that  it  should  be.  It  may  occur  in 
any  part  of  the  document,  and  a  letter  in  the  form  of 
"I,  John  Jones,  guarantee  ..."  if  "  John  Jones  "  is  in 
his  writing,  will  be  a  valid  guarantee.  The  signature  must, 
of  course,  obviously  be  intended  to  cover  everything  in  the 
document. 

Where  a  party  to  a  contract  is  not  named  in  the  agree- 
ment, identity  may  be  determined  by  parol  evidence.  In 
the  case  of  a  letter  addressed  to  a  person  not  mentioned  in 
it  by  name,  his  identity  will  be  sufficiently  established  if 
the  letter  is  contained  in  an  envelope  addressed  to  him. 
Parol  evidence  is  admissible  to  explain  the  subject-matter 
of  the  memorandum,  but  must  not  be  contradictory.  In 
the  case  of  a  memorandum  charging  land  and  houses,  parol 
evidence  is  permissible  to  show  where  the  property  is  situate. 

An  offer  to  contract,  if  containing  the  necessary 
particulars,  may  be  concluded  by  a  verbal  acceptance. 

>  Consideration  is  necessary  to  a  guarantee  under  hand,  but  it 
need  not  be  expressed.  If  the  consideration  is  expressed,  it  must, 
of  course,  be  expressed  correctly  (see  page  2). 
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SPECIALTY  CONTRACTS  OR  DEEDS 

A  specialty  contract  or  deed  differs  principally  from  a 
simple  contract  in  that  it  does  not  require  consideration. 
One  of  the  two  essentials  to  a  contract  is,  as  we  have  seen, 
a  common  intention  of  the  parties  to  affect  their  legal 
relations.  Where  there  is  a  consideration,  the  law  presumes 
that  such  an  intention  exists.  Where  there  is  no  considera- 
tion, where  the  contract  is  entered  into  by  one  of  the 
parties  gratuitoasly,  certain  legal  formahties  must  be 
observed.  ^  A  deed  must  be  in  writing,  sealed,  and  deHvered. 
In  practice,  of  course,  a  deed  is  always  signed  and  the 
signature  attested,  although  originally  sealing  was  suf&cient 
and  probably  is  so  now  in  strict  law.  Sealing  is  usually 
efiected  by  means  of  a  wafer  af&xed  to  the  deed.  The 
party  executing  writes  his  signature,  and,  placing  a  finger 
on  the  wafer,  repeats  the  formulary,  "  I  deUver  this  as  my 
act  and  deed."  The  deed  is  inoperative  until  deUvered. 
Dehvery  is  made  either  by  handing  the  deed  direct  to  the 
other  party  to  it,  or  to  his  agent,  or  by  expressing  verbally 
an  intention  for  it  to  come  into  operation.  Sometimes,  a 
deed  is  deUvered  subject  to  a  condition,  \mtil  the  fulfilment 
of  which  it  does  not  take  effect,  and  is  called  an  "  escrow." 

Contracts  that  must  be  by  Deed. 

Certain  contracts  are  required  by  law  to  be  by  deed.  * 
Such  are  :  a  transfer  of  shares  in  a  company  governed  by 
the  Companies  Clauses  Acts  (but  not,  of  course,  in  the 
case  of  companies  registered  under  the  Companies  (Con- 
soUdation)  Act,  1908,  where  the  necessity  for  a  deed  will 
depend  upon  the  company's  regulations)  ;  a  transfer  of  a 

1  A  deed  is,  of  course,  generally  supported  by  a  consideration  but 
a  consideration  is  not  essential,  as  it  is  in  the  case  of  simple 
contracts. 

*  A  contract  must  set  up  an  obligation.  Hence  a  conveyance 
which  does  not  create  an  obligation  but  takes  eSect  at  once  as  a 
transfer  of  the  ownership,  is  not  properly  a  contract.  A  conveyance 
of  land,  including  a  legal  mortgage,  is  required  by  the  Real  Property 
Acts  to  be  by  deed. 
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British  ship  or  any  part  therein  ;  a  lease  of  lands,  tene- 
ments, or  hereditaments  for  more  than  three  years  ;  a 
gratuitous  promise ;  a  contract  by  a  corporation 
aggregate.  1 

STATUTE  OF  LIMITATIONS 

An  action  upon  a  simple  contract,  if  not  brought  within  six 
years  from  the  time  when  the  right  first  accrued,  is  barred. 
Interest,  however,  accrued  due  within  the  six  years  on  a 
money  debt  barred  by  the  Statute,  may  be  recovered.  In 
contracts  under  seal  an  action  is  barred  if  not  brought  within 
twenty  years.  The  period  of  limitation  as  regards  the 
personal  liabiUty  in  a  mortgage  of  land  is  twelve  years. 

If  there  are  circumstances,  such  as  insanity  or  infancy, 
at  the  time  when  the  right  of  action  accrues  (but  not  if  they 
only  arise  subsequently),  which  impose  disabilities  upon  the 
plaintiff,  the  operation  of  the  Statute  will  be  suspended 
until  such  disabiUties  no  longer  exist.  If  the  defendant 
is  out  of  the  country  when  the  right  of  action  accrues,  the 
operation  of  the  Statute  will  be  suspended  until  his  return. 

The  passing  of  time  does  not  extinguish  the  contract. 
It  simply  makes  it  unenforceable  unless  revived  by  the 
party  liable.  A  money  debt  unenforceable  under  the 
Statute  may  be  revived  by  a  written  acknowledgment  of 
the  debt  signed  by  the  debtor  or  by  his  agent,  or  by  the 
payment  to  the  creditor  of  interest  or  a  part  of  the  prin- 
cipal. ^    Where  the  debt  is  a  joint  debt,  as  in  the  case  of  a 

^  Trading  corporations  may,  however,  through  duly  authorised 
agents,  enter  into  simple  contracts  for  the  purposes  sanctioned  by 
their  regulations.  Even  non-trading  corporations  will  be  bound  by 
a  simple  contract  entered  into  by  a  suitable  agent,  such  as  a  manager, 
in  respect  of  matters  of  trivial  importance,  or  of  necessary  daily 
occurrence,  such  as  small  purchases  or  the  hiring  of  a  servant. 

*  Pajrment  must  be  made  direct  to  the  creditor  and  not  to  a  third 
party.  Thus,  where  the  maker  of  a  promissory  note  made  a  payment 
to  the  original  payee  after  the  note  had  become  unenforceable,  the 
note  having  in  the  meantime  been  indorsed  to  a  third  party,  it  was 
held  that  the  payment  did  not  revive  the  right§  of  the  indorsee, 
(See  Ansou's  Law  of  Contracts,  page  346.) 


CONTRACTS  7 

joint  and  several  guarantee,  payment  or  acknowledgment 
by  one  party  will  not  keep  alive  the  liability  of  the  others. 

CONTRACTS  VOID,  VOIDABLE,  OR 
UNENFORCEABLE 

An  agreement  although  apparently  fulfiUing  all  the 
conditions  of  a  contract,  may  be  void,  or  voidable,  or 
unenforceable. 

A  void  contract  is  not  really  a  contract  at  ah,  and  can 
create  neither  rights  nor  obhgations.  A  contract  that  is 
voidable  may  be  repudiated  at  the  will  of  one  of  the  parties. 
A  contract  whose  only  defect  is  that  it  cannot  be  enforced 
at  law,  is  a  good  contract,  but,  owing  to  certain  legal 
requirements  not  having  been  fulfilled,  no  legal  action  can 
be  taken  under  it.  When  these  requirements  have  been 
satisfied,  the  contract  may  be  enforced.  Examples  are 
the  cases  already  mentioned  of  contracts  where  the  right 
of  action  is  barred  by  the  Statute  of  Limitations  and  verbal 
contracts  of  a  kind  required  by  Statute  to  be  evidenced  by 
writing. 

It  is  not  within  the  scope  of  this  book  to  discuss  the  cir- 
cumstances that  may  make  a  contract  void  or  voidable, 
but  a  few  points  which  it  is  desirable  for  the  banker  to 
keep  in  mind  may  be  mentioned. 

A  contract  may  be  made  void  through  one  of  the  parties 
mistaking  its  nature,  or  the  identity  of  the  other  party  to 
it.  Thus,  if  a  bhnd  man  or  a  person  who  cannot  read  signs 
a  document  after  its  being  incorrectly  read  over  to  him,  the 
contract  may  be  avoided.  Even  where  a  person  forbears 
to  read  a  document  and  contents  himself  with  hearing  it 
read  aloud,  provided  he  is  not  guilty  of  neghgence,  a 
mistake  in  the  reading  of  the  docmnent,  if  material,  may 
avoid  the  contract. 

Where  a  business  has  changed  hands,  the  old  name  being 
retained,  a  contract  entered  into  by  a  person  ignorant  of 
th^  change  and  intending  tQ  contract  with  the  former 


8  bankers'  securities  against  advances 

proprietor  may,  provided  the  other  party  is  aware  of  the 
mistake  of  intention,  be  deemed  void. 

Where  a  person  is  induced  to  enter  into  a  contract  by 
a  material  misrepresentation  made  by  the  other  party  to 
it — ^whether  made  innocently  or  not — he  may  be  given  the 
option  of  repudiating  the  contract.  But  the  misrepresen- 
tation must  be  one  of  fact  and  not  a  mere  expression  of 
opinion. 

As  a  general  rule,  a  party  to  a  contract  is  not  obliged  to 
make  known  all  facts  or  information  that  might  be  likely 
to  influence  the  other's  judgment.  In  certain  classes  of 
contract,  however,  one  of  the  parties  must  necessarily  have 
sources  of  information  not  available  to  the  other  party. 
Here  good  faith  demands  that  the  person  with  special 
means  of  knowledge  should  disclose  all  material  facts  and 
information — ^in  short,  an5rthing  that  may  be  conceived  as 
hkely  to  influence  the  other's  judgment.  Failure  so  to  do 
may  give  the  latter  the  right  to  repudiate  the  contract. 
Such  contracts  are :  pohcies  of  marine,  life,  or  fire 
insurance  ;  contracts  for  the  sale  of  land ;  and  contracts 
for  the  allotment  of  shares  in  a  company. 

Suretyship. 

Contracts  of  suretyship  (including  guarantees  and  third 
party  securities  generally)  do  not  necessitate  a  disclosure 
to  the  surety  of  all  known  material  facts,  excepting  where 
the  non-disclosure  of  a  fact  is  tantamount  to  a  representa- 
tion that  it  does  not  exist.  In  the  case  of  a  bank  overdraft 
facts  concerning  the  customer  and  his  account  need  not  be 
disclosed  if  they  are  of  a  kind  that  might  naturally  be  sup- 
posed to  exist  from  the  relationship  of  banker  and  customer. 
Thus,  where  the  customer's  account  is  overdrawn  when  a 
guarantee  by  a  third  party  is  executed,  it  is  not  incumbent 
on  the  banker  to  inform  the  guarantor.  The  latter,  if  he 
does  not  wish  the  guarantee  to  apply  to  an  existing  debt, 
must  see  that  the  guarantee  is  framed  accordingly.  Nothing 
must  be  said  that  may  mislead  the  surety,  and  as  a  rule. 
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it  is  advisable  to  say  as  little  as  possible.  Any  inquiries, 
however,  the  surety  may  make  must  be  answered  fully, 
and  not  so  as  to  lead  him  to  beMeve  that  facts  exist  which 
do  not,  or  vice  versd.  Where  the  banker  has  reason  to 
think  the  customer  may  have  deceived  the  surety,  he  is 
'  boimd  to  make  inquiry,  and  cannot  shelter  himself  imder 
the  plea  that  he  was  not  called  on  to  ask,  and  did  not  ask, 
any  questions  on  the  subject.  In  such  cases,  wilful  ignor- 
ance is  not  to  be  distinguished  in  its  equitable  consequences 
from  knowledge.  If  a  person  abstains  from  inquiry 
because  he  sees  that  the  result  of  inquiry  will  probably 
be  to  show  that  a  transaction  in  which  he  is  engaging  is 
tainted  with  fraud,  his  want  of  knowledge  will  afford  no 
excuse."  {Owen  v.  Roman,  1853,  4  H.L.C.  997.)  Once 
the  contract  with  the  surety  has  been  entered  into,  any 
subsequent  variation  in  the  agreement  with  the  principal 
debtor,  will^  discharge  the  surety  imless  made  with  his 
consent.  The  surety's  rights  are  referred  to  more  fully  in 
Chapter  II  on  guarantees. 

Undue  lufluence. 

If  a  person  is  persuaded  by  "  undue  influence "  to 
enter  into  a  contract,  equity  may  give  him  the  option  of 
repudiating  it.  Sir  Frederick  Pollock  says :  "  Any 
influence  brought  to  bear  upon  a  person  entering  into  an 
agreement,  or  consenting  to  a  disposal  of  property,  which, 
having  regard  to  the  nature  of  the  transaction  and  all  the 
circumstances  of  the  case,  appears  to  have  been  such  as  to 
preclude  the  exercise  of  free  and  dehberate  judgment,  is 
considered  by  Courts  of  Equity  to  be  undue  influence, 
and  is  ground  for  setting  aside  the  act  procured  by  its 
emplo5niient."  In  practice  the  danger  to  the  banker  will 
arise  most  frequently  when  the  customer  has  overdrawn  his 
accoimt,  and  is  being  pressed  to  give  security.  Perhaps, 
being  so  pressed,  he  persuades  a  son  just  come  of  age  to  give 
security,  say,  by  signing  a  promissory  note  for  the  balance 
or  by  depositing  the  deeds  of  property  to  which  he  has 

a— {1407) 
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become  entitled,  in  which  case  the  contract  may  very 
probably  be  held  to  be  voidable  and  the  banker  may  lose 
his  security.  Or,  again,  the  banker  may  be  one  of  a  number 
of  creditors  all  pressing  for  payment,  in  which  case  any 
security  the  customer  is  induced  to  deposit  may  be  set 
aside  as  a  fraudulent  preference  over  the  other  creditors. 


I 


CHAPTER   II 

GUARANTEES 

Guarantees  form  one  of  the  two  classes  into  which  a 
banker's  securities  may  be  divided  according  as  they  repre- 
sent a  merely  personal  liabihty  or  some  actual  property 
held  in  mortgage  or  pledge.  A  guarantee  by  a  third  party 
is  a  frequent  method  of  securing  the  account.  It  is  con- 
venient, adaptable  to  nearly  all  circumstances,  and  entails, 
when  taken  in  the  usual  form,  practically  no  obUgations. 
Its  very  obvious  drawback  is  its  uncertainty.  If  the 
banker  holds  tangible  security,  he  can  regard  with  serenity 
any  vicissitudes  in  fortune  of  the  owner,  when  the  latter 
is  not  his  customer.  But  the  value  of  a  guarantee  is 
entirely  dependent  upon  the  abihty  of  the  guarantor  to 
pay  if  and  when  called  upon  to  do  so.  The  fact  that  he 
can  find  the  money  when  the  guarantee  is  signed  is  no 
assurance  that  he  will  be  able  to  do  so  in  the  future  when 
it  becomes  necessary  to  discharge  his  liabihty.  A  gua- 
rantee, in  fact,  is  hardly  a  security  at  all.  Its  effect  is  to 
support  the  advance  by  the  credit  of  two  persons  instead  of 
one.  Unfortunately  the  banker  is  not  as  a  rule  personally 
acquainted  with  the  guarantor,  and  his  estimate  of  the 
latter's  standing  must  generally  be  based  upon  outside 
opinions,  which  are  apt  to  be  unduly  optimistic  or  over 
cautious. 

It  is  desirable  that  the  guarantor  should,  if  possible, 
deposit  security  in  support  of  his  habihty. 

If  the  offer  of  guarantee  is  entertained,  inquiry  should 
be  made  as  to  the  guarantor's  abiUty  to  find  the  money. 
The  reply  should  be  recorded  for  future  reference,  and  if 
the  guarantee  is  signed,  the  inquiry  should  be  renewed  at 
regular  intervals. 

11 
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Definition. 

A  guarantee  is  a  promise  to  be  responsible  for  the  debt 
or  obligation  of  another.  The  contract  is  of  a  secondary 
character.  It  refers  to  another  contract  on  the  breach  of 
which  the  habihty  created  under  the  guarantee  arises.  The 
secondary  character  of  a  guarantee  is  important.  It  does 
not  substitute  the  liability  of  one  person  for  that  of  another. 
It  is  simply  an  undertaking  to  be  responsible  for  the  non- 
performance of  a  contract  already  in  existence,  or  that  may 
subsequently  be  created.  There  must  be  a  principal 
contract.  Without  such  principal  contract  there  can  be 
no  guarantee,  and  if  at  any  time  the  principal  contract  is 
extinguished,  so  also  simultaneously  is  the  guarantee, 
excepting  in  certain  cases  where  the  principal  contract  is 
extinguished  by  operation  of  law,  as,  for  instance,  in  the 
case  of  bankruptcy. 

COMMON  FORM 

No  particular  form  is  necessary  to  make  a  valid  guarantee, 
but  it  must  be  in  writing  signed  by  the  guarantor  or  his 
duly  authorised  agent.  The  form  most  frequently  employed 
by  bankers  is  a  simple  agreement  under  hand  (see  page  1), 
which  requires  stamping  with  a  fixed  duty  of  6d.  within 
fourteen  days  of  execution.  If  under  seal,  the  guarantee 
should  be  stamped  2s.  6d.  per  cent,  on  the  amount  guaran- 
teed, or  if  for  the  ultimate  balance,  on  the  amount  of  the 
overdraft.  ^ 

Security  for  Current  Account. 

The  banker  is  the  customer's  debtor  for  every  credit 
received  and  his  creditor  for  every  payment  made.  Where 
the  account  is  a  current  account,  the  banker  does  not 
regard  the  various  credits  and  withdrawals  as  separate 
debts  owing  to  or  from  the  customer.  He  combines  the 
items,  and  treats  the  balance  at  any  time  as  the  amount  for 

*  For  bends  see  page  22. 
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which  he  is  the  customer's  creditor  or  debtor,  as  the  case 
may  be.  The  law  governing  the  appropriation  of  pajTnents 
in  a  current  account  was  explained  in  the  often-quoted 
Clayton's  Case  (1816.  1  Mer.  572).  "  Presumably  it  is  the 
sum  first  paid  in,"  said  the  Master  of  the  Rolls,  "that  is, 
first  drawn  out.  It  is  the  first  item  on  the  debit  side  of  the 
account  that  is  discharged  or  reduced  by  the  first  item  on 
the  credit  side."  The  ciurent  account  consists,  then,  of 
a  series  of  debit  and  credit  items,  where  every  debit  goes 
to  cancel  the  earhest  credit  and  every  credit  the  earUest 
debit.  \Vhere  the  accoimt  has  been  worked  in  debit  for 
some  time,  the  adverse  balance  may,  owing  to  the  various 
credits  and  debits  canceUing  one  another,  have  remained 
fairly  constant,  but  the  debt  which  it  represents  will  be  a 
debt  different  from  that  which  existed  at  the  start.  Secur- 
ity may  be  deposited  against  either  a  particular  debt  or  a 
fluctuating  balance.  In  the  former  case  once  the  advance 
has  been  made  no  further  transactions  must  be  allowed ; 
otherwise  every  credit  received  will  reduce  the  amount 
secured  and  every  withdrawal  will  go  to  make  up  a  new 
debt  against  which  the  security  wiU  not  be  available 
Where  a  guarantee,  or  other  security,  is  held,  if  it  is  not 
clear  from  the  document  whether  a  current  account  is 
intended  to  be  seciued,  the  Court  wiU  interpret  the  inten- 
tion of  the  guarantor,  or  person  depositing  the  security, 
according  as  it  can  be  implied  from  the  circumstances. 
If  it  can  be  shown  that  the  guarantor  had  in  mind,  and 
intended  to  secure,  the  fluctuating  balance  of  the  account, 
he  will  not  escape  liabihty  merely  on  account  of  the  absence 
in  the  document  of  an  expression  of  such  intention.  Prima 
facie,  however,  the  debt  secured  will  be  deemed  to  be  the 
debt  first  contracted.  Obviously  it  is  very  desirable  that 
there  should  be  no  possible  groimd  for  misunderstanding 
on  so  vital  a  point,  and,  where  the  secured  account  is  a 
current  account,  a  guarantee  or  document  of  charge  should 
expressly  state  that  it  is  intended  to  secure  the  balance 
owing  at  any  time. 
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Guarantor's  Liability. 

The  guarantee  may  secure  advances  made  to  the  customer 
without  a  limit.  In  most  guarantees,  however,  the 
guarantor's  liabihty  is  limited,  in  which  case  the  banker 
must  take  care  that  the  whole  overdraft  is  secured.  If  the 
guarantee  simply  secures  the  overdraft  up  to  a  certain 
figure,  the  guarantor  may,  on  the  bankruptcy  of  the 
customer,  be  entitled  to  pay  the  amount  of  his  guarantee 
and  prove  therefor  against  the  estate,  in  which  case  the 
banker  will  be  entitled  to  prove  for  only  the  net  amount 
owing  after  deducting  the  payment  made  by  the  guarantor. 
Hence,  in  nearly  all  forms  of  bankers'  guarantees,  the 
guarantee  is  expressed  to  be  for  the  whole  overdraft,  the 
limit  being  merely  a  stipulation  that  of  the  final  amount 
owing,  the  guarantor  shall  not  be  hable  for  more  than  a 
certain  sum.  In  addition,  the  guarantor  frequently 
expressly  waives  his  right  of  proof  in  bankruptcy  in  favour 
of  the  banker ;  although  where  the  document  is  properly 
framed  to  secure  the  whole  of  the  moneys  advanced,  the 
waiver  is  implied  and  need  not  be  expressly  stated.  An 
example  will  illustrate  the  importance  of  the  limit's  being 
properly  defined.  A  in  a  letter  to  B  undertakes  to  be 
responsible  for  the  indebtedness  of  C  to  B  up  to,  say,  ;^500. 
If  C  becomes  bankrupt,  owing  B  £1,000,  A  is  primd  facie  liable 
to  pay  B  £500  and  has  the  right  to  prove  in  respect  thereof 
against  C's  estate.  B  can  prove  for  the  remaining  £500 
only.  If  ten  shillings  in  the  pound  is  paid,  B  receives  £500 
from  A  plus  £250  from  the  estate,  thus  losing  £250.  If, 
however,  A  guarantees  the  whole  debt,  but  so  that  his 
liability  shall  not  exceed  £500,  waiving  his  right  of  proof  in 
the  event  of  bankruptcy,  B  is  entitled  to  prove  for  the  full 
£1,000,  and  afterwards  proceed  against  A  for  the  other  £500. 
In  the  present  case  B  thus  receives  £500  from  A  plus  £500 
from  the  estate,  thereby  losing  nothing.  Where  there  is 
nothing  in  the  guarantee  to  show  the  intention  of  the 
parties  as  to  the  guarantor's  right  to  prove  in  bankruptcy, 
as  may  easily  happen  when  the  guarantee  is  contained  in 


GUARANTEES  15 

correspondence,  the  Court  will  interpret  the  parties'  mean- 
ing as  it  can  be  implied  from  the  circumstances.  The 
guarantor's  right  to  prove  will,  in  general,  be  allowed, 
provided  that  he  has  said  or  done  nothing  to  indicate  an 
intention  to  waive  his  right. 

We  shall  refer  later  to  the  guarantor's  right,  on  payment 
of  the  debt  secured,  to  have  transferred  to  him  securities 
in  the  hands  of  the  banker.  It  may  be  observed  here, 
however,  that  where  only  a  part  of  the  overdraft  is  secured, 
this  right  of  the  guarantor  may  seriously  prejudice  the 
position  of  the  banker. 

The  guarantee  should  expressly  cover  all  charges  and 
interest  on  the  account ;  also  all  forms  of  indebtedness, 
whether  by  liability  under  acceptances,  discounts,  or 
otherwise. 

Go- Guarantors . 

Where  there  are  co-guarantors,  the  liabiUty  may  be 
merely  joint  or  both  joint  and  several.  In  joint  liability 
all  the  guarantors  together  are  liable  for  the  debt.  Any 
one  may  be  made  to  pay,  but  if  an  action  is  brought  it 
should  be  brought  against  all  of  them.  If  judgment  is 
obtained  in  an  action  against  one  guarantor,  the  others  are 
discharged,  even  although  the  guarantor  against  whom  a 
judgment  is  entered  is  unable  to  satisfy  the  debt.  In 
practice,  however,  a  more  real  danger  where  the  habiUty 
is  only  joint  is  the  possible  effect  of  the  death  of  one 
guarantor.  In  joint  liability  the  liability  of  each  party 
exists  during  his  life  only.  On  the  death  of  one  of  them  the 
survivors  remain  liable,  but  the  deceased's  estate  is  released. 
This  is  obviously  a  danger  where  the  banker  is  relying  for 
payment  upon  one  of  the  guarantors.  Where  the  Uability 
is  both  joint  and  several  the  guarantors  may  be  sued 
together,  or  each  one  may  be  sued  separately  without 
releasing  the  other  or  others,  and  in  the  event  of  the  death 
of  one  of  them,  the  deceased's  estate  remains  liable  for  the 
full  amount  owing. 
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Revocation. 

Until  the  guarantee  has  been  acted  upon,  the  guarantor 
may  revoke  his  hability.  Afterwards  he  has  only  a  quali- 
fied right  to  revoke.  If  the  consideration  for  the  guarantee 
has  been  given  finally,  as  in  the  case  of  fidelity  guarantees, 
the  guarantee  is  irrevocable.  In  the  case  of  a  banking 
overdraft,  if  the  advance  has  been  made  in  a  lump  sum, 
the  customer  being  credited  at  once  with  the  full  amount 
of  the  guarantee,  the  guarantor  cannot  revoke.  But  where 
the  guarantee  applies  to  a  number  of  separate  transactions, 
as  in  the  case  of  a  continuing  guarantee  of  a  current  over- 
draft, the  guarantor  may  revoke  his  liabihty  so  far  as 
future  advances  are  concerned.  Most  bankers'  forms  of 
guarantee  stipulate  that  the  guarantor's  liabihty  shall 
continue  for  a  certain  period  after  notice  of  revocation 
has  been  received.  Where  there  is  no  such  proviso,  the 
banker  may  find  himself  in  a  difficult  position  on  receiving 
from  the  guarantor  notice  of  revocation.  If,  for  instance, 
at  the  same  time  as  the  notice  is  received,  cheques  of  the 
customer  are  presented  for  pa5mient,  there  is  the  unpleasant 
alternative  of  paying  cheques  for  which  the  guarantor  may 
disclaim  liability,  or  refusing  to  pay  and  risking  an  action 
by  the  customer  for  breach  of  contract  and  damage  to  his 
credit. 

Pasrment. 

The  banker  need  not  demand  payment  from  the  customer 
or  reahse  any  securities  deposited  by  him  before  caUing 
upon  the  guarantor  to  pay.  The  guarantee  becomes 
payable,  in  the  absence  of  any  special  provision,  imme- 
diately after  default  has  been  made  by  the  customer.  Most 
bank  forms  provide,  however,  that  the  amount  secured  is 
not  to  become  payable  until  the  guarantor  has  been  given 
notice  in  writing  to  make  payment.  If  there  is  no  such 
proviso,  the  right  of  action  against  the  guarantor  accrues 
from  the  date  of  the  last  advance,  and  where  no  further 
advances  have  been  made  for  more  than  six  years  the  debt 
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wfll.  under  the  Statute  of  limitations  (see  page  6).  be 
anenfoTceable  against  the  guarantor,  unless  he  has  acknow> 
ledged  his  indebtedness  within  the  period.  Interest, 
however,  accmed  doe  within  six  years  befcH^e  an  action 
may  be  recovered. 

The  gaarant(»'  may  at  any  time  vohmtarily  pay  in  the 
amount  of  his  guarantee,  but  if  the  banker  desires  to  ezchide 
the  guarantor  from  proving  in  bankruptcy  against  the 
customer,  the  guarantcH^  must  not  be  given  an  absofaite 
discharge.  The  {Hxiper  course  is  to  credit  any  moneys  paid 
in  vofamtarify  by  the  guarantor  to  a  su^>»ise  account.  If 
the  payment  is  merged  in  the  account  the  banker  will  be 
aide  to  prove  for  the  balance  only,  and  the  guarantor  wiD 
be  entitled  to  {Mx>ve  in  req>ect  of  what  he  has  paid.  The 
guarantcM^  may  be  given  a  receqyt  for  -ydat  he  has  paid,  but 
not,  it  must  be  nqieated,  a  discharge.  The  guarantee 
hsdf  should  be  i»eserved  as  evidence  of  the  agreement 
made  with  the  guarantor. 

Guarantor's  Rights  and  Release  of 
Guarantor. 

The  guarantcHT  has  certain  rights  against  the  principal 
debtcH',  and,  where  there  are  co-guarantors,  against  the 
other  guarantcHS,  which  result  from  the  relations  of  the 
parties,  and  which  will  not  generally  be  even  referred  to  in 
the  guarantee  excepting  so  far  as  they  may  be  waived  or 
modified.  We  are  here  concerned  with  the  guarantor's 
rig^its  onty  so  far  as  their  ne^ect  by  the  banker  may 
release  the  guarantor  either  iidiolly  or  partially  from  lia- 
bility. The  essential  point  to  keep  in  mind  is  that  the 
guarantor  is  a  potential  creditor  of  the  principal  debtOT 
and  is  entitled,  <m  discharging  his  Uabihty  to  the  banker, 
to  assume  the  latter's  rights  against  the  {Mincipal  debtw. 
If  the  latter  becomes  banknq>t,  the  guarantor  may,  an 
discharging  his  liability,  prove  fcx*  what  he  has  paid,  and, 
as  we  have  seen,  ^diere  lus  UahiHty  is  limited  to  less  than 
the  whol^  of  the  indebtedness,  the  bank<^  can  only  prove 
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for  the  balance  owing  after  deducting  the  pa5anent  made 
by  the  guarantor  unless  the  guarantor  has  waived  his  right 
of  proof. 

A  guarantee  presumes,  as  we  have  seen,  the  existence 
of  a  principal  contract,  so  that  if  the  latter  is  extinguished 
the  guarantee  is  extinguished  also.  Hence,  if  the  principal 
debtor  is  released  absolutely,  the  guarantor  will  be  dis- 
charged automatically.  If  the  banker  is  to  retain  his  rights 
against  the  guarantor,  the  debt  must  be  kept  alive  in  order 
to  preserve  the  guarantor's  rights  against  the  principal 
debtor.  Where  the  banker  merely  covenants  with  the 
customer  not  to  sue  him,  the  debt,  although  unenforceable 
by  the  banker,  still  exists  as  ground  for  an  action  by  the 
guarantor  to  recover  what  he  may  have  been  compelled  to 
pay,  and  the  guarantor  will  not  be  released.  A  release  of 
the  customer,  accompanied  by  an  express  reservation  of  the 
banker's  rights  against  the  guarantor,  will  be  interpreted 
merely  as  a  covenant  not  to  sue. 

The  essential  thing  to  remember  in  any  arrangement 
that  may  be  made  with  the  customer  is  that  if  its  effect 
is  to  release  the  customer  absolutely  the  guarantor  will  also 
be  discharged,  whatever  may  be  the  form  of  words  employed. 

Where  there  are  co-guarantors  there  are  mutual  rights 
of  contribution,  and  if  one  of  the  guarantors  has  paid  more 
than  his  just  share  he  can  call  upon  his  co-guarantors  for 
contribution.  If  one  of  the  co-guarantors  is  discharged 
without  the  consent  of  the  others,  the  latter  will  also  be 
released.  The  release  of  one  of  two  or  more  guarantors, 
who  are  only  severally  liable,  will  leave  the  liability  of  the 
others  unaffected. 

If  the  banker,  without  the  guarantor's  consent,  under- 
takes with  the  customer  to  extend  the  time  for  payment, 
the  guarantor  will  be  discharged.  To  release  the  guarantor, 
the  banker  must  bind  himself  to  the  customer  to  give  time. 
Mere  forbearance  to  sue  will  not  be  sufficient.  The  giving 
of  time  so  as  to  release  the  guarantor  may  be  done  on  the 
deposit  by  the  customer  of  some  additional  security,  if  the 
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real  consideration  for  such  is  the  banker's  promise  to 
extend  the  time  for  payment.  Or  it  may  be  done  inadvert- 
ently where  the  circumstances  are  unusual,  as,  for  instance, 
where  the  customer  is  charged  and  pays  interest  in  advance, 
or,  as  in  the  frequently  quoted  case  of  Howell  v.  Jones 
(1834,  1  CM.  &  R.  97),  where  the  banker  took  the  cus- 
tomer's acceptance  for  the  balance.  In  practice  the 
danger  is  not  a  very  real  one,  as  most  bank  forms  provide 
that  the  banker  shall  be  entitled  to  give  time,  or  to  grant 
any  indulgence  he  may  think  fit,  to  the  customer. 

Most  forms  of  guarantee  cover  all  Ukely  contingencies, 
and  permit  the  banker  to  make  any  arrangements  he 
chooses  with  the  customer  without  the  guarantor's  consent. 
In  other  cases,  however,  if  the  contract  with  the  customer 
is  varied  without  the  guarantor's  consent  he  will  be 
released,  and  such  release  will  extend  to  any  security 
deposited  by  him. 

A  variation  of  the  contract  with  the  guarantor,  or,  where 
there  are  co -guarantors,  with  one  of  them  without  the 
consent  of  the  others,  will  discharge  the  guarantee.  Thus, 
if  the  guarantee  is  for  an  overdraft  which  shall  not  exceed 
a  certain  figure,  and  the  customer  is  allowed  to  draw  beyond 
the  amount,  the  guarantor  cannot  be  made  to  pay  even 
the  sum  guaranteed.  In  the  case  of  co-guarantors,  if  the 
liabiUty  of  one  of  them  is  reduced  without  the  consent  of 
the  others,  the  latter  will  be  released,  and  as  the  remaining 
guarantor,  whose  liability  has  been  reduced,  is  thus  deprived 
of  his  right  of  contribution,  he  also  will  be  discharged. 

Any  materia]  alteration  in  the  dociunent  must  be 
initialled  by  all  the  parties  to  it.  It  may  happen  that  one 
of  two  or  more  guarantors  adds  to  his  signature  words 
Umiting  his  liabihty,  in  which  case  all  the  guarantors  must 
initial  the  addition. 

If  the  guarantee  is  intended  to  be  signed  by  two  persons, 
only  one  of  whom  actually  signs,  the  latter  will  be  discharged 
pro\'ided  that  he  has  signed  on  the  understanding  that  the 
guarantee  shall  be  joined  in  by  the  other  also. 
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Guarantor's  Right  to  Securities. 

The  guarantor  is  entitled,  on  discharging  his  liabiUty,  to 
have  transferred  to  him  any  securities  in  the  hands  of  the 
banker.  The  securities  must,  of  course,  have  been  held 
against  the  guaranteed  account.  The  guarantor's  right 
will  extend  to  securities  deposited  after  the  execution  of 
the  guarantee,  whether  as  additional  security  or  against 
further  advances  made  prior  to  payment  by  the  guarantor. 
The  guarantor  is  entitled  to  the  securities  even  although 
he  is  unaware  that  the  banker  holds  any.  The  guarantor 
can  only  claim  the  securities  when  he  has  paid  what  he  has 
guaranteed.  We  have  already  emphasised  the  necessity 
of  the  guarantee's  extending  to  the  whole  overdraft,  even 
although  the  guarantor's  liabihty  may  be  limited.  Where 
the  guarantee  covers  the  whole  indebtedness,  the  guarantor 
will  not  be  entitled  to  the  securities  until  the  debt  to  the 
banker  has  been  satisfied  in  full.  Most  bank  forms,  even 
when  drafted  to  cover  the  whole  of  the  moneys  advanced, 
expressly  provide  in  addition  that  the  guarantor  shall  not 
seek  to  avail  himself  of  any  securities  held  by  the  banker 
until  the  latter's  debt  has  been  fully  satisfied. 

If  the  banker  deprives  the  guarantor  of  the  benefit  of 
securities  by  failing  to  perfect  or  to  take  proper  care  of 
them,  the  guarantor's  liability  will  be  reduced  fro  tanto. 
Such  restrictions  on  the  banker's  dealings  with  the  customer 
are  usually  avoided  by  a  proviso  empowering  the  banker 
to  take,  vary,  release,  or  otherwise  deal  with  securities 
without  consulting  the  guarantor. 

Death  of  Guarantor. 

Notice  of  the  death  of  the  guarantor  terminates  his 
liability  so  far  as  future  advances  are  concerned.  If  it  is 
desired  to  retain  the  liability  of  the  estate  for  advances 
made  after  notice  of  the  guarantor's  death,  the  guarantee 
should  stipulate  that  it  is  to  remain  in  force  for  a  certain 
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period,  say  three  months,  after  notice  of  revocation  from  the 
representatives  of  the  deceased.  A  proviso  that  the  gua- 
rantee shall  not  be  revocable  until  the  expiry  of  a  certain 
period  after  notice  will  apply  only  during  the  guarantor's 
life,  and  notice  of  death  will  put  an  end  to  the  estate's 
liability  in  respect  of  future  advances. 

Bankruptcy  of  Guarantor. 

On  the  bankruptcy  of  the  guarantor  the  banker  may 
prove  for  his  contingent  liability  even  although  the  cus- 
tomer has  made  no  default.  After  default  by  the  customer, 
the  banker  may  prove  against  the  guarantor's  estate  for  the 
full  amount  of  his  habihty  without  deducting  anything 
in  respect  of  securities  of  the  customer,  provided  they 
have  not  been  realised.  Anything,  however,  received  as 
proceeds  of  securities  or  dividends  (including  dividends 
declared  but  not  paid)  from  the  customer's  estate,  must  be 
deducted  before  proof  is  made  against  the  estate  of  the 
guarantor. 

PROMISSORY  NOTES 

A  guarantee  is  sometimes  taken  in  the  form  of  a  pro- 
missory note  payable  on  demand  or  at  some  fixed  future 
date.  It  is  desirable  that  there  should  be  some  memo- 
randum signed  by  the  surety  stating  the  terms  upon  which 
he  is  to  be  held  liable.  If  there  is  no  such  memorandum, 
the  circumstances  attending  the  issue  or  transfer  of  the 
note  will  fix  the  liabiUty  to  be  enforced.  A  note  payable 
on  demand  will,  in  the  absence  of  special  circumstances, 
be  deemed  to  be  a  continuing  security.  If  indorsed,  it 
must  be  presented  within  a  reasonable  time  or  the  indorser 
will  be  discharged.  It  should  be  remembered  that  in 
the  case  of  a  promissory  note,  the  banker  wll  not  have 
the  benefit  of  the  protective  clauses  referred  to  above, 
and  which  are  inserted  in  most  forms  of  bankers'  guarantees. 
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BONDS 

Occasionally  the  surety  enters  into  a  bond.  A  bond  is 
a  deed  (see  page  5)  and  must  be  executed  under  seal  and 
stamped  2s.  6d.  per  cent,  on  the  amount  secured,  or,  if  for 
the  ultimate  balance,  on  the  amount  of  the  overdraft. 
It  is  rarely  employed  except  in  special  circumstances, 
and  as  a  rule  it  has  no  practical  advantage  over  the  ordinary 
agreement  under  hand,  except  for  the  effect  of  the 
Statute  of  Limitations  which,  in  the  case  of  bonds,  bars 
action  after  the  expiration  of  twenty  years  from  the  date 
when  the  right  first  accrued.  Even  this  advantage  dis- 
appears when  the  guarantee  is  drafted  in  the  form  previously 
indicated  (see  page  16). 

The  effect  of  guarantees  by  or  on  account  of  firms  and 
other  special  customers  is  dealt  with  in  Chapter  VIII. 


CHAPTER  III 


STOCK  EXCHANGE  SECURITIES 

Stock  Exchange  securities  of  a  high  class  are  more  easily 
realised  and  are  subject  to  fewer  fluctuations  in  value  than 
most  other  securities  against  which  bankers  make  advances. 
In  estimating  the  comparative  merits  of  securities,  it 
should  be  remembered  that  shares  may  have  in  front  of 
them  mortgages,  or  mortgage  debentures,  or  both.  Pre- 
ference shares  may  not  be  cmnulative,  and  may  be  entitled 
to  priority  in  respect  of  dividends  but  not  in  respect  of 
capital.  Debentures  may  not  be  first  debentures,  and  even 
if  they  are  the  only  ones  issued,  the  company  may  be 
empowered  to  create  others  ranking  equally  or  in  priority. 
In  the  case  of  mortgage  debentures,  the  value  of  the  pro- 
perty charged  may  be  inadequate  to  the  amount  of  the  issue. 
The  security  for  Government  stocks  is  as  a  rule  merely  the 
Government's  promise  to  make  repayment,  although 
sometimes  specific  revenues  are  appropriated  as  security. 
Colonial,  Municipal,  and  Government  securities  are,  gener- 
ally, excellent  investments,  and  as  the  majority  are  redeem- 
able at  a  fixed  date,  their  values  are  not,  as  a  rule,  subject  to 
much  fluctuation.  American  railway  mortgage  gold  bonds 
are  often  well  secured,  but  the  quotation  is  a  wide  one,  and 
where  the  price  has  varied  only  sUghtly,  a  forced  sale  may 
entail  loss.  The  risk  should  be  provided  for  by  requiring 
a  sufi&cient  margin  of  security.  Stocks  and  shares  in  home 
railways  and  high  class  commercial  concerns,  including 
the  larger  insurance  and  joint  stock  banking  companies, 
may  be  well  secured ;  but  as  the  value  fluctuates  vsith  the 
dividend,  a  larger  margin  is  required  than  in  the  case  of 
"gilt-edged"  securities  such  as  Home  and  Colonial  Govern- 
ment stocks,  railway  guaranteed  and  municipal  corporation 
stocks,  and  debentures  of  first-class  commercial  under- 
takings, which  show  a  fixed  income.    The  ordinary  stocks 
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of  some  companies  are,  from  the  nature  of  the  business, 
more  or  less  speculative,  and  are  not  desirable  as  securities, 
except  under  special  circumstances  and  with  an  ample 
margin.  Such  are  shares  in  rubber,  oil,  and  mining 
companies,  many  financial  trusts,  timber  estates,  tea  and 
coffee  plantations,  and  nitrate  companies.  Mortgage 
debentures  of  such  companies  may,  of  course,  be  excellent 
securities  provided  the  property  charged  is  adequate. 

Private  companies  have  a  right  to  restrict  the  transfer 
of  their  shares,  and  consequently  there  may  be  some  delay 
in  realising  securities  of  such  companies.  There  will 
probably  also  be  delay  in  realising  stocks  and  shares  which 
are  not  quoted  on  any  stock  exchange,  and  in  such  cases 
if  it  is  desired  to  realise  quickly  the  security  may  have  to 
be  sold  for  less  than  its  proper  value. 

Stock  Exchange  securities  may  be  divided  into  (1)  bearer 
securities,  (2)  registered  securities,  and  (3)  inscribed 
securities. 

Bearer  Securities. 

A  bearer  security  is  a  negotiable  instrument ;  that  is, 
it  is  a  security  the  legal  title  to  which  passes  merely  by 
delivery,  or,  if  payable  to  order,  by  indorsement  and 
deUvery ;  and  upon  which  a  bond  fide  holder  for  value 
can  sue  in  his  own  name.  The  title  of  the  holder,  provided 
he  has  received  the  security  without  notice  of  any  defect 
in  the  title  of  the  previous  holder,  and  has  given  value  for 
it,  is  indisputable.  What  may  constitute  "  notice "  to 
the  banker  will  be  referred  to  later. 

Bearer  securities  are  usually  in  the  form  of  coupon- 
carrying  debentures  or  bonds  payable  to  bearer.  Where 
coupons  are  issued,  the  securities  are  not  negotiable 
without  the  unmatured  coupons,  and  imless  the  latter  are 
obtained  the  securities  cannot  be  dealt  with,  and  the 
banker's  title  will  be  subject  to  any  defect  in  the  title  of 
the  customer. 

Bearer  securities  of  good  class  are  the  banker's  ideal  form 
of  security  as,  provided  he  is  unaffected  by  notice  of  the 
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pledgor's  lack  of  authority  (see  page  28),  an  absolute 
title  is  obtained  even  although  the  securities  have  been 
stolen.  * 

Form  of  Charge. 

Mere  deposit  of  bearer  certificates  or  bonds,  as  security, 
will  create  a  pledge  with  power  to  sell  upon  default  after 
reasonable  notice  to  re-pay.  To  prevent  disputes  a  memo- 
randum is  desirable,  and  every  bank  has  its  printed  form 
under  which  the  security  is  charged  with  repa5nment 
of  all  moneys  both  due  and  to  become  due,  and  a  power 
is  taken  to  sell  on  default  after  notice. 

Registered  Securities. 

A  stock  or  share  certificate  is  primd  facie  evidence  that 
the  person  named  in  the  certificate  is  the  owner  of  the  shares 
or  stock  which  it  represents.  It  shows  in  whom  is  the  legal 
but  not  the  equitable  title.  Thus  the  person  registered  may 
hold  the  shares  as  nominee  or  trustee  for  the  true  owner 
or  owners,  in  which  case  the  equitable  title  is  in  the  latter. 
The  registered  holder,  however,  is  in  law  the  owner  of  the 
shares,  and,  as  we  shall  see,  by  reason  of  his  possessing 
the  legal  title,  he  may,  in  certain  circimistances,  succeed  in 
fraudulently  transferring  the  shares  to  a  third  party  who 
has  acted  in  good  faith. 

Title.2 

The  deposit  of  registered  certificates,  as  security,  whether 
with  or  without  a  memorandum,  will  create  an  equitable 

^  The  holder  of  bearer  debentures  or  bearer  share  warrants  has 
sometimes  the  right  to  register  his  holding.  The  conditions  on  the 
debenture  or  warrant  will  show  whether  or  not  such  a  right  exists, 
and  where  it  does,  there  is  often  indorsed  on  the  back  a  schedule 
in  which  are  inserted  the  names  of  successive  registered  holders, 
with  the  dates  of  the  transfers.  The  legal  title  to  such  securities 
after  registration  has  been  effected  can  only  be  obtained  by  transfer 
and  registration  (see  page  26).  In  taking  bonds  or  warrants  as 
security,  it  is  always  necessary  to  look  to  see  whether  the  holder  is 
entitled  to  registration,  and  whether  such  has  been  effected. 

*  See  Appendix. 
3— (1407) 
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charge  on  the  shares.^  The  equitable  charge  gives  no 
better  title  to  the  securities  than  the  person  depositing 
them  has,  and  if  it  happens  that  the  latter  is  merely  a 
nominee  of  the  true  owner,  the  banker  may  be  compelled 
to  surrender  the  certificates.  If,  however,  the  legal  title 
is  obtained,  the  banker  is  protected  against  all  equitable 
claims,  provided  he  has  acted  in  ignorance  of  such.  Of 
course,  even  after  the  legal  title  is  obtained  the  terms  upon 
which  the  banker  holds  the  shares  are  fixed  by  the  agree- 
ment with  the  mortgagor.  Hence  the  desirabihty  of 
always  obtaining  a  memorandum  of  deposit. 

To  obtain  the  legal  title  the  banker  must  be  registered, 
under  a  properly  executed  transfer,  as  owner  in  the 
company's  books. 

Form  of  Transfer. 

The  transfer  must  be  by  deed,  if  so  prescribed  by  the 
company's  regulations,  or,  in  the  case  of  companies  created 
under  a  special  Act  of  Parliament  or  by  Royal  Charter, 
if  prescribed  by  the  particular  Act  or  Charter.  A  transfer 
of  stock  in  companies  which  are  established  to  carry  on 
an  undertaking  of  a  public  character,  such  as  a  railway, 
must  be  by  deed. 

Whether  or  not  the  transfer  must  be  by  deed  is  of  great 

practical  importance.     A  deed  must  be  complete — that 

is,  it  must  be  sealed  and  contain  the  names  of  the  parties 

to  it — ^before  delivery,  and  if  completed  afterwards  it  is 

invalid  unless  re-delivered.    A  transfer  in  which  the  names 

of  the  parties  have  been  inserted  after  delivery  is,  therefore, 

not  a  deed,  and  where  a  deed  is  required  it  will  not  pass  the 

legal  title  in  the  shares.    Where  a  company's  regulations 

require  a  deed,  and  the  bank  takes  a  blank  transfer  and 

subsequently  fills  in  the  blanks,  it  does  not  obtain  the  legal 

1  Where  the  shares  have  been  deposited  as  security  without  any 
written  memorandum,  the  banker  will  be  entitled,  on  default  of  the 
mortgagor,  after  reasonable  notice,  to  sell  the  shares  or  to  obtain 
an  order  for  foreclosure  (see  page  37)  and  transfer.  In  order  to 
avoid  delay,  however,  a  transfer  should  always  be  signed  when  the 
shares  are  deposited. 
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title  by  registration,  and  is  still  liable  to  be  postponed  to  a 
person  with  a  prior  equitable  claim  to  the  shares.  If, 
however,  the  banker  obtains  registration  under  a  transfer 
in  the  required  form,  he  gets  the  legal  title  and  can  hold 
the  shares  against  any  person  beneficially  interested.  If 
a  deed  is  not  necessary,  registration  imder  a  blank  transfer 
will  be  effective  to  obtain  the  legal  title.  Of  course,  no 
title  can  be  obtained  under  a  forged  transfer,  and  if  the 
company  has  registered  such  a  transfer  it  will  be  entitled 
to  be  indemnified  against  any  loss  incurred  by  it. 

The  legal  title,  it  must  be  emphasised,  is  not  obtained 
imtil  registration  has  been  effected,  and  until  then  there 
is  always  the  risk  that  the  shares  may  prove  to  be  not  the 
property  of  the  mortgagor  or  that  he  is  not  entitled  to 
mortgage  them.  Where  there  are  two  or  more  equitable 
claims,  the  first  in  time  is  entitled  to  priority.  Thus, 
shares  registered  in  the  name  of  A  may  be  held  by  him  as 
nominee  for  B.  Suppose  A  obtains  an  overdraft  from  his 
banker  and  deposits  the  certificates  with  a  properly  executed 
transfer  as  security.  At  any  time  hejore  registration  has 
been  effected,  B,  the  beneficial  owner,  may  intervene  and 
prevent  the  bank  from  completing  its  security.  The 
company  will  be  obliged  to  recognise  B's  earher  claim  and 
cannot  register  the  transfer  to  the  bank.  Subject  always 
to  this  risk  of  the  registered  holder's  not  being  the  person 
beneficially  entitled  to  the  shares,  the  banker  wiU  generally 
be  safe  in  advancing  against  the  certificates  accompanied 
by  completed  transfers  executed  in  the  prescribed  form. 
As  it  is  not  practicable  in  every  case  to  ascertain  whether 
a  particular  company's  regulations  require  a  deed,  the 
safest  course  is  always  to  treat  the  transfer  as  a  deed,  and 
to  see  that  it  is  sealed  and  that  the  name  of  the  transferee, 
that  is,  the  bank  or  its  nominees,  is  filled  in  before  the 
doomient  is  executed.  Where  shares  are  deposited  as 
security  a  nominal  consideration  should  be  inserted  in  the 
transfer,  which  is  required  to  be  stamped  with  a  fixed  duty 
of  ten  shilhngs  within  thirty  days  of  its  date. 
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There  is,  until  registration  has  been  effected,  the  further 
risk,  although  if  the  certificate  is  deposited  it  is  perhaps 
a  somewhat  remote  one,  of  subsequent  dealings  with  the 
shares.  If  the  mortgagor  gives  to  a  third  party  a  transfer 
of  the  shares  with  what  seems  a  reasonable  explanation  for 
the  absence  of  the  certificate,  the  transferee  may  possibly 
be  able  to  complete  his  title  by  registration.  The  banker 
will,  however,  generally  consider  the  deposit  of  the  cer- 
tificate sufficient  protection  against  subsequent  dealings. 
By  far  the  greater  danger  is,  as  we  have  seen,  the  existence 
of  earlier  equitable  claims.  Possession  of  the  certificate 
with  a  properly  executed  transfer  puts  the  banker  in  the 
position  of  the  registered  holder — but  until  registration 
he  is  in  no  better  position.  If  the  latter  has  a  good  title, 
so  also  has  the  banker,  but,  as  we  have  seen,  the  registered 
holder  may  not  be  the  true  owner,  or  may  have  only  a 
limited  interest  in  the  shares. 

Notice.  1 

If  the  banker  has  notice  of  any  defect  in  the  title  of  the 
person  depositing  securities,  whether  negotiable  or  other- 
wise, he  cannot  get  a  better  title  than  the  mortgagor  has. 
The  greatest  care  should  be  taken  in  dealing  with  persons 
such  as  money-lenders,  who  offer  securities  which  the 
banker  is  aware  may  not  be  their  own  property.  In  the 
case  of  negotiable  securities  which  there  is  reason  to  think 
that  the  customer  may  not  have  any  right  to  deposit,  the 
banker  should  press  for  an  explanation,  and  if  the  reply 
is  satisfactory  and  reasonable  and  removes  all  ground  for 
suspicion  it  may  be  accepted.  In  the  case  of  registered 
securities,  if  there  are  any  existing  claims  they  will,  until 
registration  has  been  effected,  be  entitled  to  priority 
whether  the  banker  is  aware  of  them  or  not.  Although, 
however,  where  there  are  two  or  more  equitable  mortgagees, 
the  first  in  time  is  entitled  to  priority,  the  second  may  get 
precedence  if  he  can  succeed  in  converting  his  equitable 

^  See  also  page  52. 
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title  into  the  legal  one.  And  he  will  be  allowed  to  get  the 
legal  title  even  although  before  so  doing  he  hears  of  the 
existence  of  the  prior  charge,  provided  he  had  no  notice 
of  the  latter  when  his  own  charge  w^as  completed.  It  is 
necessary  to  emphasise  this — the  need  for  the  absence  of 
notice  when  the  advance  is  made  and  the  mortgage  com- 
pleted— as  we  shall  have  occasion  to  refer  to  it  later  when 
discussing  mortgages  on  land. 

Where  a  customer  deposits  a  share  certificate  in  the  name 
of  a  third  party  with  a  transfer  signed  by  the  latter  in  blank, 
the  banker  is  fixed  with  notice  that  the  customer  has  only 
a  limited  interest  in  the  shares,  and  cannot  hold  them  for 
more  than  the  amount  of  such  interest. 

If  at  any  time  notice  is  received  of  a  charge  on  the  shares 
to  a  third  party,  or  of  an  existing  charge  or  interest,  the 
accoimt  must  be  ruled  off  and  fresh  transactions  passed 
through  a  new  account.  Any  advances  made  after  notice 
of  another  charge  will  be  postponed  to  the  latter.  Where 
there  is  more  than  one  account  all  the  balances  must,  after 
notice,  be  combined,  the  net  debt  only  being  the  amount 
for  which  the  bank  will  be  entitled  to  priority.  ^ 

WTiere  the  shares  are  only  partly  paid,  registration  will 
carry  the  habihty  for  futiure  calls.  In  such  cases  it  is 
desirable  not  to  register,  but  notice  of  the  bank's  charge 
should  be  given  to  the  company.  The  company  is  under 
no  obMgation  to  acknowledge  the  receipt  of  the  sender's 
notice,  but  even  so  notice  will  postpone  the  company's  hen 
on  the  shares  in  respect  of  any  moneys  subsequently  owing 
to  it  from  the  shareholder. 

A  charging  order  takes  effect  subject  to  any  interests 
existing  at  the  time  of  the  order  nisi,  whether  notice  of  the 
same  has  been  given  to  the  company  or  not.  Any  subse- 
quent charges  that  may  be  created  %viU  rank  after  the  order. 

*  Even  although  the  advance  has  been  maide  in  a  dead  loan 
account,  if  the  customer  has  also  another  account — say  a  current 
account  worked  in  credit — both  balances  must,  on  notice  of  another 
charge  or  interest,  be  combined,  in  order  to  arrive  at  the  net  amount 
in  respect  of  which  the  bank  is  entitled  to  priority. 
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STOCKBROKERS'   LOANS 

The  above  remarks  respecting  notice  and  the  effect  of 
the  form  of  transfer  employed  require  some  modification 
in  the  case  of  advances  to  stockbrokers.  These  advances 
are  usually  secured  by  deposit  of  stocks  and  shares,  which 
constitute  the  broker's  securities  for  advances  made  by  him 
to  his  clients.  Is  the  banker  entitled  to  treat  such  securi- 
ties as  the  property  of  the  stockbroker,  and,  in'  the  event 
of  the  latter's  dishonesty,  can  the  securities  be  held  for 
more  than  the  amount  of  the  stockbroker's  interest  in 
them  ?  The  transfers  accompanying  the  certificates  are 
usually  signed  in  blank  by  third  parties,  the  name  of  the 
banker  as  transferee  being  filled  in  afterwards  by  the  broker. 
If  the  banker  was  not  entitled  to  treat  the  stockbroker  as 
the  owner  of  the  shares  he  would  incur  considerable  risk, 
for,  as  already  observed,  where  he  is  aware  that  securities 
are  not  the  property  of  the  mortgagor,  he  obtains,  even 
after  registration,  only  an  equitable  title  and  is  liable  for 
them  to  the  true  owner.  The  effect  of  decisions  in  the 
Courts  is  to  make  it  clear  that  the  banker  in  transactions 
with  stockbrokers  in  the  ordinary  course  of  business  is 
entitled  to  treat  his  client  as  the  owner  of  the  shares 
deposited  by  him,  although  the  certificates  may  be,  and 
usually  are,  in  the  names  of  third  parties.  Hence,  although 
the  broker  has  exceeded  his  authority,  the  banker  will  be 
entitled  to  hold  the  shares,  provided  he  has  completed  his 
title  by  registration.  The  most  authoritative  decision  upon 
the  point  is  the  case  of  Bentinck  v.  London  Joint  Stock  Bank 
(1893,  2  Ch.  120),  where  it  was  held  that  a  person  depositing 
share  certificates  and  signed  transfers  with  a  stockbroker  is 
estopped  from  denying  the  latter's  right  to  pledge  them  for 
their  full  value.  The  protection  would  not,  of  course, 
extend  to  shares  which  the  banker  had  failed  to  register 
in  his  own  name,  or  to  securities  which  have  come  into  the 
stockbroker's  possession  otherwise  than  in  his  capacity  as 
stockbroker. 
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AMERICAN  RAILWAY  SHARE  CERTIFICATES 

Usually  these  have  indorsed  on  the  back  a  form  of 
transfer  and  a  power  of  attorney  for  all  acts  necessary  to 
transfer  the  shares,  which  it  is  customary  for  the  registered 
holder  to  sign  in  blank,  when  the  certificates  are  negotiated 
merely  by  dehvery.  When  any  holder  wishes  to  be 
registered  he  fills  in  his  name  as  transferee,  and,  after 
surrender  of  the  certificate  to  the  company,  receives  a  new 
one  in  his  own  name.  When  the  company's  regulations  do 
not  require  a  deed  for  transfer  mere  deUvery  of  the  certificate 
with  the  transfer  on  the  back  signed  in  blank  is  sufficient 
to  pass  the  legal  title.  This,  it  should  be  noted,  is  an 
exception  to  the  general  rule  referred  to  above,  that  the 
deposit  of  a  blank  transfer  signed  by  a  third  party  passes 
no  larger  interest  in  the  stock  than  that  of  the  person 
depositing  it. 

Where  the  transfer  must  be  by  deed,  the  blcink  transfer 
on  the  certificate  passes  an  equitable  title  only,  with  the 
risks  incident  thereto  as  indicated  above. 

INSCRIBED  STOCKS 

In  the  case  of  most  British  government  stocks  *  and  stocks 
of  many  pubUc  bodies,  the  owner's  name  is  inscribed  on 
the  register.  To  effect  a  transfer  the  owner,  or  an  agent 
(usually  a  stockbroker  or  banker,  acting  under  a  power  of 
attorney),  must  sign  the  register.  No  certificate  of  title  is 
issued,  but  the  purchaser  receives  a  receipt  which,  however, 
is  of  no  value  except  to  show  that  the  purchase-money 
has  been  paid.  An  effective  security  can  only  be  obtained 
by  having  the  stock  transferred  into  the  name  of  the  bank 
or  its  nominees. 

^  The  holder  of  inscribed  British  securities  has  in  most  cases  the 
option  of  having  his  stock,  on  payment  of  a  fee  of  2s.  6d.,  registered 
on  the  Bank  of  England's  deed  register.  A  certificate  equivalent 
to  the  ordinary  stock  or  share  certificate  is  issued,  and  a  sale  is 
effected  by  transfer  (free  of  stamp  duty)  and  registration.  Stock 
can  usually  be  exchanged  for  bearer  bonds  or,  in  the  case  of  Consols, 
bearer  certificates ;  while  bearer  bonds  or  certificates  may  be 
surrendered  for  stock. 


CHAPTER  IV 

banker's  lien  and  right  of  set-off 

A  banker  may  have  a  lien,  in  respect  of  any  indebtedness 
of  the  customer,  upon  securities  deposited  by  or  at  the 
direction  of  the  customer,  A  banker's  lien  has  been  held 
to  be  an  implied  pledge,  and  the  securities  subject  to  it 
may  be  sold  on  default  after  demand  for  payment.  ^ 

The  lien  attaches  only  to  securities  which  the  banker 
holds  "  in  the  course  of  his  trade  as  a  banker,"  including 
bills,  cheques,  coupons,  and  negotiable  instruments  gener- 
ally, held  for  collection  ;  certificates  to  be  presented  for 
"  marking  "  and  collection  of  dividends ;  and  also  bonds 
when  deposited  with  coupons  for  collection.  The  lien  does 
not  extend  to  articles,  including  negotiable  instruments, 
deposited  merely  for  safe  keeping,  and  can  therefore  rarely, 
if  ever,  embrace  deeds,  life  policies,  plate,  etc.,  which,  if  not 
actually  charged,  entail  on  the  banker,  as  a  rule,  no  other 
duties  than  those  of  a  bailee.  Bonds,  the  coupons  of  which 
the  customer  himself  calls  to  cut  off,  will  not  be  subject 
to  lien.  The  lien  will  not  apparently  attach  to  share 
certificates  merely  on  account  of  the  dividends  being  paid 
direct  to  the  bank. 

The  banker's  lien  on  negotiable  securities  will  not  be 
defeated  by  any  defect  in  the  title  of  his  customer,  provided, 
of  course,  that  the  banker  has  acted  in  good  faith  without 
any  knowledge  of  such  defect. 

In  the  case  of  bills  for  collection  the  lien  is  applicable 
in  respect  of  the  general  balance.  The  banker  may  sue 
any  of  the  parties  to  a  bill  to  which  his  lien  attaches,  and 
may  retain  such  amount  as  is  required  to  discharge  the 

*  A  general  lien  "  conveys  no  right  to  sell  whatever,  but  only  a 
right  to  retain  until  the  debt  in  respect  of  which  the  lien  was  created 
has  been  satisfied."     (Smith's  L.C.,  11th  Ed..  Vol.  1,  page  199.) 
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customer's  indebtedness.  It  may  be  remarked  that  in  the 
case  of  bills  discoimted  lien  is  not  apphcable,  the  banker 
being  a  holder  for  value,  with  recourse  against  prior 
parties,  and  an  absolute  property  in  the  bill. 

The  customer  cannot  demand  the  dehvery  to  him  of 
securities  subject  to  lien  until  the  whole  of  his 
indebtedness  to  the  banker  has  been  discharged. 

A  specific  agreement  will  override  hen,  and  in  the  case 
of  securities  deposited  for  an  advance  of  a  definite  amount 
the  customer  is  entitled  to  the  securities  on  payment  of  the 
amount  agreed  upon. 

Lien  may  be  exercised  in  respect  of  a  debt  barred  by  the 
Statute  of  Limitations. 

Lien  is  said  to  attach  to  moneys  received  on  account  of 
the  debtor,  but  the  banker's  claim  to  such  should  apparently 
be  attributed  to  his  general  right  of  set-off. 

Where  the  customer  has  two  or  more  balances,  even  if  at 
different  branches  of  the  bank,  the  banker  is  entitled  to  set 
off  a  debit  balance  against  a  credit  balance,  and  may  com- 
bine the  balances  at  any  time,  subject  to  the  absence  of  an 
agreement,  express  or  impUed,  to  the  contrary.  If  the 
customer  has  an  account  worked  in  credit,  and  is  allowed 
to  overdraw  on  another  account  without  reference  to  the 
credit  balance,  the  banker  is  not  entitled  to  combine  the 
accounts  and  dishonour  outstanding  cheques  without  giving 
the  customer  reasonable  notice.  If  he  does  so  he  will 
probably  render  himself  hable  to  an  action  for  damages. 

Where  the  customer  has  two  accoimts  and  the  credit 
balance  in  one  account  is  regarded  as  security  for  an 
overdraft  in  the  other,  it  may  be  desirable  to  obtain 
the  customer's  signature  to  an  agreement  not  to  reduce 
the  credit  balance  below  a  certain  figure.  Such  an  agree- 
ment, which  must  be  stamped  with  a  6d.  agreement  stamp, 
and  is  conunonly  known  as  a  "  lien  letter,"  should  also 
authorise  the  banker  to  refuse  payment  of  cheques  reducing 
the  balance  below  the  amount  agreed  upon,  and  to  combine 
the  accounts  at  any  time  without  notice.    A  customer  may. 
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of  course,  in  the  same  way  give  a  charge  on  his  credit 
balance  as  security  for  the  account  of  another  customer. 
The  value  of  such  a  security  is  the  minimum  figure  below 
which  it  is  undertaken  that  the  balance  shall  not  be 
reduced. 


CHAPTER  V 

LAND  AND   BUILDINGS 

MORTGAGES 

Landed  property  may  be  utilised  as  a  security  for  an 
advance  by  either  a  legal  or  an  equitable  mortgage.  A 
legal  mortgage,  which  must  be  by  deed  and  stamped  two 
shilUngs  and  six  pence  per  cent,  on  the  amount  of  the 
advance,  is  a  conveyance  by  way  of  security  and  vests  in  the 
mortgagee  the  legal  ownership  of  the  property.  As  the 
legal  ownership  cannot  be  in  different  parties  at  the  same 
time,  it  follows  that  the  mortgagor  loses  all  legal  claim  to 
the  property.  In  equity,  however,  the  transaction  is 
regarded  as  a  loan,  the  mortgagor  being  regarded  as  the 
true  or  equitable  owner  with  the  right  at  any  time  before 
foreclosure  or  sale  to  pay  off  the  debt  with  interest,  and  to 
have  executed  at  his  own  expense  a  reconveyance  of  the 
property  to  himself  (see  page  37).  Until  foreclosure  or  sale 
by  the  mortgagee,  nothing  can  deprive  the  mortgagor 
of  his  right  to  redeem,  and  any  proviso  in  the  mortgage 
deed  preventing  him  from  exercising  it  will  be  ineffective. 
The  mortgagor  may  sell  his  eqmty  of  redemption  or  create 
further  charges  on  the  seciuity  of  the  property,  but  so  long 
as  the  legal  mortgage  is  outstanding  any  subsequent  mort- 
gages, whether  under  seal  or  not,  will  create  nothing  more 
than  equitable  interests. 

A  legal  mortgage  gives  greater  protection  than  does  an 
equitable  mortgage,  but,  unless  by  way  of  underlease,  may 
involve  liabiUties  from  which  the  latter  is  free  ;  such  as  the 
payment  of  ground  rent  and  the  fulfilment  of  any  onerous 
conditions  to  which  ownership  of  the  property  may  be 
subject.  The  careful  examination  of  title  which  must 
precede  a  legal  mortgage  entails  delay  and  expense,  and 
many  banks   are  satisfied  with   an   equitable  mortgage 
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created  by  deposit  of  the  title-deeds,  together  with  a 
memorandum. 

Broadly  speaking,  the  same  remedies  are  available  to  an 
equitable  as  to  a  legal  mortgagee.  The  latter,  however, 
will  generally  be  able  to  realise  the  security  more  speedily. 
An  equitable  mortgagee  is  unable,  as  a  rule,  to  realise 
without  having  recourse  to  the  Courts,  although  this  will 
to  some  extent  depend,  as  we  shall  See,  upon  the  drafting 
of  the  memorandum. 

Before  discussing  the  effect  of  the  usual  form  of  memo- 
randmn,  the  powers  obtained  under  a  legal  mortgage  may 
be  considered. 

Legal  Mortgage. 

A  legal  mortgagee  may,  in  the  absence  of  an  express 
provision  to  the  contrary,  at  any  time  enter  into  possession 
of  the  property  even  although  no  default  has  been  made. 
A  mortgagee  in  possession  may  cut  timber  and  grant 
agricultural  or  occupation  leases  for  terms  not  exceeding 
twenty-one  years  and  building  leases  for  terms  not  exceeding 
ninety-nine  years,  ^  unless  the  mortgage  contains  a  proviso 
to  the  contrary. 

A  mortgagee  in  possession  is  responsible  for  keeping  the 
buildings  in  good  repair  and  must  render  a  strict  account 
of  moneys  received  and  expended  in  connection  with  the 
property.  The  banker  rarely  cares  to  undertake  the 
responsibilities  of  possession.  The  necessity,  moreover, 
will  not,  as  a  rule,  arise  until  circumstances  have  occurred 
which  empower  him  to  appoint  a  receiver,  who  although 
appointed  by  and  subject  to  the  control  of  the  mortgagee, 
is  deemed  to  be  the  agent  of  the  mortgagor,  who  is 
responsible  for  the  receiver's  acts. 

A  legal  mortgagee  may  sell  the  property  or  appoint  a 
receiver  of  the  income  from  it  when  (1)  the  principal  money 
being  due  and  written  notice  to  repay  having  been  given 

^  The  mortgagor,  if  in  possession,  may,  unless  restrained  by  the 
mortgage,  exercise  the  same  rights  until  the  mortgagee  forecloses. 
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to  the  mortgagor,  default  has  been  made  for  three  months, 
(2)  interest  has  become  due  and  has  not  been  paid  for  two 
months,  (3)  breach  has  been  made  of  any  covenant  in  the 
deed  other  than  one  for  the  pajTnent  of  principal  or  interest. 
The  conditions  imder  which  these  powers  are  exercisable 
may,  however,  be  varied  by  the  mortgage  deed,  and  a 
banker's  legal  mortgage  usually  provides  that  the  power  to 
sell  or  to  appoint  a  receiver  shall  arise  immediately  on  the 
mortgagor's  default  after  notice  to  repay,  or  on  the 
expiration  of  a  short  period,  say  one  month,  after  notice. 
If  the  mortgagee  sells,  and  there  is  any  surplus,  he  must 
pay  it  to  the  mortgagor  or  the  other  persons  entitled 
to  it. 

The  mortgagee  may  on  default  obtain  an  order  to  fore- 
close, that  is,  to  take  over  the  property  absolutely.  The 
procedure  in  a  foreclosure  action  is,  first,  the  preparation  of 
a  certificate  of  the  amount  owing,  including  principal, 
interest,  and  costs.  An  order  is  then  made  that  if  this 
amount  together  with  a  further  six  months'  interest  be 
not  paid  within  six  months  from  the  date  of  the  order,  the 
mortgagor  shall  be  debarred  from  redemption.  If  before 
the  expiration  of  the  six  months  the  mortgagor  wishes  to 
redeem,  he  is  still  liable  to  pay  the  full  six  months'  interest. 
The  mortgagee  may  obtain  an  order  for  sale  or  for 
foreclosure  alternatively. 

The  mortgagor  may  at  any  time  redeem  on  giving  six 
months' notice,  or  on  payment  of  six  months' interest  in  lieu 
thereof.  An  equitable  mortgagee  is  not  entitled  to  such 
notice  or  interest  in  lieu  thereof. 

The  mortgagee  has  a  personal  remedy  against  the 
mortgagor  which,  of  course,  is  extinguished  by  foreclosure. 
As  to  the  effect  of  the  Statutes  of  Limitation,  see 
page  6. 

Eq[uitahle  Mortgage. 

The  mere  deposit  of  title-deeds  as  security  for  an  advance 
will  create  a  charge  on  the  property.    But  where  the  deeds 
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are  not  deposited,  an  agreement  to  charge  the  property, 
unless  in  writing,  is  unenforceable.  (See  page  3.)  More- 
over, if  the  deeds  in  the  first  instance  have  not  been  depo- 
sited as  security,  as,  for  instance,  deeds  in  safe  custody, 
a  subsequent  verbal  agreement  to  charge  the  property 
will  not  be  binding.  The  deeds  must  be  redeposited  or  a 
memorandum  signed  authorising  their  being  held  as 
security. 

The  terms  "  equitable  charge  "  and  "  equitable  mort- 
gage "  are  often  employed  as  being  identical.  An  equitable 
mortgage,  however,  gives  a  right  to  demand  a  legal  mort- 
gage and  the  rights  of  a  legal  mortgagee,  including  fore- 
closiure :  an  equitable  charge  entitles  the  creditor  to 
recover  his  debt  by  selling  the  property  but  not  to  fore- 
closure {Matthews  v.  Goodday,  1862,  31  L.J.,  Ch.  282). 
According  to  Ashburner's  Treatise  on  Mortgages,  p.  23, 
§  7,  the  mere  deposit  of  title-deeds  will  apparently 
create  only  an  equitable  charge.  To  prevent  disputes,  it 
is  in  all  cases  desirable  that  a  memorandum  should  be 
signed  stating  the  terms  on  which  the  security  is  held. 
Every  bank  has  its  own  printed  form,  which,  as  a  rule, 
is  a  simple  agreement  under  hand  (see  page  1),  and 
requires  to  be  stamped  one  shilling  per  cent,  on  the  amount 
of  the  advance.  If  under  seal  an  ad  valorem  stamp  of 
2s.  6d.  per  cent,  is  necessary. 

In  addition  to  clauses  empowering  the  bank  to  consoli- 
date securities  (see  page  43)  and  to  give  time  to  the  principal 
debtor  (see  page  18),  the  memoreindum  usually  contains — 

(1)  A  statement  that  certain  deeds — ^usually  listed 
in  a  schedule — are  deposited  with  the  bank. 

(2)  A  charge  on  the  property  comprised  in  the  deeds, 
as  security  against  all  moneys  both  due  and  to  become 
due. 

(3)  An  undertaking  to  execute  a  legal  mortgage  on 
request. 

The  memorandum  sometimes  contains  also  a  power  of 
sale  and  power  to  appoint  a  receiver,  but  such  a  document 
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must  be  stamped  as  a  legal  mortgage,  that  is,  2s.  6d.  per 
cent,  on  the  advance. 

The  banker,  if  the  memorandum  contains  a  power  of 
sale,  may  transfer  his  equitable  interest  in  the  property, 
but  he  cannot  convey  the  legal  estate  without  having 
recourse  to  the  Courts. 

The  usual  remedy  is  to  call  upon  the  mortgagor  to  fulfil 
his  undertaking  to  execute  a  legal  mortgage,  which  will 
carry  with  it  the  powers  referred  to  above.  The  mortgagor, 
however,  may  not  be  accessible,  or  may  refuse  to  execute 
the  deed,  in  which  case  the  banker  would  be  entitled 
to  apply  to  the  Court  to  compel  the  mortgagor  to  fulfil 
his  undertaking.  In  practice,  however,  it  would  be  more 
usual  to  apply  for  a  receiver  or  for  a  power  of  sale. 

Some  memoranda  contain  a  power  of  attorney  appointing 
the  bank,  or  a  specified  officer  of  the  bank,  the  attorney  of 
the  mortgagor  to  sell  the  property  on  default,  and  to 
execute  all  necessary  deeds  and  documents.  Such  a 
document,  which  must  be  under  seal,  has  the  advantage 
of  enabhng  a  sale  of  the  property  without  having  recourse 
to  the  Court.  It  may  be  remarked  that  a  power  of  attorney 
is  canceUed  by  the  death  of  the  person  giving  it,  unless 
it  contains  a  clause  making  it  irrevocable  for  a  period  not 
exceeding  twelve  months  from  the  date  thereof  (Convey- 
ancing Act,  1882) — a  very  common  clause. 

Although  it  is  desirable  that  the  property  charged  imder 
the  memorandum  should  be  described  accurately,  the 
description  need  not  be  very  precise.  Where  there  is  a 
schedule  of  the  deeds  it  will  be  presimied  that  the  charge 
is  to  extend  to  the  whole  of  the  property  comprised  in  them. 
Where,  however,  the  deeds  relate  to  two  or  more  properties, 
and  the  memorandum  specifies  one  only,  the  charge  will, 
of  course,  be  apphcable  only  to  the  particular  property 
specified. 

A  charge  on  land  will  extend  to  any  bmldings  on  the  land 
whether  already  existing  or  subsequently  erected,  and  also 
in  general  to  any  fixtures. 
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Leaseholds.^ 

An  equitable  mortgage  of  leaseholds  may  be  created  as  in 
the  case  of  freeholds  by  a  deposit  of  the  title-deeds,  that  is, 
the  lease  and  any  subsequent  documents,  either  with  or 
without  a  memorandum.  A  legal  mortgage  may  be  either 
an  assignment  for  the  whole  remaining  term,  or  by  way  of 
sub-demise  for  the  whole  term  less  a  few  days.  In  the 
former  case  the  mortgagee  will  become  liable  for  the 
covenants  of  the  lease.  Such  UabiHty  is  avoided  if  the 
mortgage  is  in  the  second  form,  which,  in  practice,  is  almost 
invariably  the  species  of  mortgage  adopted  by  bankers. 

Copyholds.  2 

In  the  case  of  a  mortgage  of  copyholds,  a  banker  is 
usually  satisfied  with  the  deposit  of  the  copy  surrenders 
and  admittances  accompanied  by  the  usual  memorandum. 
A  legal  mortgage  is  very  similar  in  form  to  a  legal 
mortgage  of  freeholds,  but  contains  a  covenant  to 
surrender  to  the  lord  of  the  manor  to  the  use  of  the  mort- 
gagee, subject  to  the  right  of  redemption.  In  the  com- 
paratively few  cases  where  a  legal  mortgage  is  executed,  a 
conditional  surrender  is  generally  effected,  but  not  admit- 
tance, unless  and  until  it  is  desired  to  realise  the  security. 
If  admittance  is  desired  it  may  be  obtained  at  any  time  and 
will  date  back  to  the  date  of  surrender.  If  a  conditional 
surrender  is  not  effected,  there  is  always  the  risk  of  a  second 
mortgagee  without  notice  of  the  bank's  charge  obtaining 
priority  by  effecting  a  conditional  surrender  in  his  own 
favour. 

Legal  and  Equitable  Mortgages  Contrasted. ^ 

There  are  several  risks  attaching  to  an  equitable  mortgage 
which  cannot  altogether  be  avoided  until  the  legal  estate 
has  been  obtained.    A  legal  mortgage  may  already  exist 

^  See  also  pages  48  and  51. 

*  See  also  pages  49  and  52. 

•  See  Appendix. 
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or  be  subsequently  created,  and  as,  where  the  equities  are 
equal,  the  o\vner  of  the  legal  estate  is  entitled  to  priority, 
the  legal  mortgagee,  if  he  hcis  acted  honestly  without 
negligence  and  without  notice  of  any  equitable  interests, 
will  rank  first.  As  a  rule,  however,  if  the  legal  mortgagee 
has  neglected  to  obtain  the  title-deeds,  or  if  he  allows  them 
to  get  into  the  hands  of  the  mortgagor,  any  equitable 
charge  created  by  the  latter  by  deposit  of  the  deeds  will 
take  priority  over  the  legal  mortgage.  Hence  the  import- 
ance of  the  banker's  obtaining  the  deeds,  and  retaining 
them  in  his  possession.  If  at  any  time  the  customer  should 
require  them,  they  should  only  be  handed  to  a  reputable 
firm  of  sohcitors  against  their  undertaking  to  return  them 
in  the  same  condition. 

There  are  circumstances,  however,  which  may  justify 
the  mortgagee  in  not  requiring  the  deeds,  as  where  the 
mortgage  is  of  only  a  portion  of  property  held  by  trustees 
who  may  require  the  deeds  for  the  purposes  of  the 
trust. 

The  weakness  of  an  equitable  as  compared  with  a  legal 
mortgage  is  seen  when  the  question  of  the  priority  of  claims 
arises.  An  equitable  mortgagee  takes  subject  to  all 
existing  equities,  and  if  the  mortgagor  happens  to  be 
merely  a  trustee  the  claim  of  the  equitable  mortgagee  will 
be  postponed  to  that  of  the  beneficiaries.  The  latter, 
however,  would  be  postponed  to  a  legal  mortgagee,  provided 
the  legal  mortgagee  had  acted  without  notice  of  the  trust 
and  without  neghgence. 

It  may  be  mentioned  here  that  where  an  agreement  to 
sell  property  has  been  executed,  the  purchaser,  although 
not  entitled  to  the  deeds,  obtains  a  right  in  equity  to  a 
conveyance,  and  his  right  will  not  be  defeated  if  the  vendor 
subsequently  to  the  agreement  effects  an  equitable  mortgage 
by  deposit  of  the  deeds.  An  equitable  mortgagee,  however, 
will  have  a  right  in  equity  to  the  proceeds,  which  he  may 
make  effective  by  giving  notice  to  the  piurchaser  before  the 
latter  has  made  payment. 
4— {1407) 
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SECOND  MORTGAGES 

These  axe  not  desirable  as  banking  securities.  The 
first  mortgagee  will  not  consult  the  interests  of  the  second 
mortgagee,  and  may  sell  the  property  for  considerably 
less  than  it  might  have  fetched  if  sold  at  a  favourable 
opportunity.  Moreover,  in  the  event  of  foreclosure  by 
the  first  mortgagee  the  second  mortgage  will  be  worthless, 
unless  the  banker  chooses  to  pay  off  the  first  mortgagee. 
There  is  also  the  risk  of  intermediate  charges  which  the 
mortgagor  has  not  disclosed,  and  of  "  tacking  "  by  the  first 
mortgagee  or  by  a  subsequent  mortgagee. 

Tacking. 

Notice  should  be  given  to  the  first  mortgagee,  who, 
otherwise,  will  be  entitled  to  priority  in  respect  of  further 
advances  upon  the  security  of  the  property,  or  to  take  over 
a  mortgage  to  a  third  party  and  "  tack  "  it  to  the  original 
debt,  the  whole  ranking  as  a  first  charge. 

A  transferee  of  the  first  mortgage,  if  not  informed  of  the 
bank's  charge,  may  tack  further  advances  or  a  charge  to 
a  third  party.  The  only  safe  course  is  to  obtain,  if  possible, 
the  mortgagee's  assurance  that  the  notice  has  been  attached 
to  the  deed.  A  greater  risk,  however,  to  a  second  mort- 
gagee is  the  possibility  of  "  tacking  "  by  a  subsequent 
mortgagee,  and  against  this  there  is  no  complete  protection. 
For  example,  A  has  a  legal  mortgage  for  ;^1,000,  B  a  second 
charge  for  ;f200,  and  C  a  third  charge  for  £500  If  C,  when 
making  his  advance,  had  no  notice  of  B's  charge,  he  may 
at  any  time  later,  even  although  in  the  meantime  he  hears  of 
B's  charge,  take  over  A's  legal  mortgage  for  ;£  1,000,  and  add 
it  to  his  own  charge  for  ;f500,  and  the  whole  £1,500  will  rank 
in  front  of  B's  charge  for  £200.  B  may  possibly  hear  of  the 
intention  to  give  a  charge  in  favour  of  C,  and  if  he  gives 
notice  before  the  charge  is  completed  he  will  be  protected. 
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The  essential  point  is  that  C  must  be  notified  of  the  second 
charge  hejore  he  makes  his  advance.  Afterwards  it  \v\\\  be 
too  late. 

In  Yorkshire  tacking  is  not  legal. 

Consolidation. 

Another  objection  to  second  mortgages  as  securitits  is 
the  risk  of  consolidation.  Where  a  mortgagee  holds  two 
or  more  mortgages  from  the  same  mortgagor  he  may 
have  the  right  imder  the  mortgage  deed  to  consoUdate 
them,  in  which  case  all  the  properties  will  become  charged 
with  all  the  moneys  advanced  and  the  mortgagor  cannot 
redeem  any  one  property  without  repa5dng  the  total 
amoimt  owing.  By  Section  17  of  the  Conveyancing  Act, 
1881,  the  mortgagee  cannot  consohdate  imless  the  right 
is  specifically  given  in  the  mortgage  deed. 


REGISTRATION  OF  CHARGES 

Charges  on  land  in  Yorkshire  and  in  Middlesex  (excepting 
where  the  Land  Transfer  Acts  apply)  should  be  registered 
at  the  local  registries.  In  Yorkshire,  but  not  in  Middlesex, 
a  deposit  of  title-deeds  as  security  without  any  written 
agreement  may  be  registered. 

In  Middlesex,  charges  rank  in  order  of  date  of  registration, 
but  so  that  a  mortgagee  cannot  by  registration  get  priority 
over  an  existing  unregistered  charge  of  which  he  has  notice. 
Registration  does  not  act  as  notice  to  a  subsequent  mort- 
gagee unless  he  has  searched  the  register,  which,  however, 
it  is  not  incumbent  on  him  to  do.  A  legal  mortgagee  may, 
therefore,  on  registering  get  priority  over  a  prior  registered 
equitable  charge,  proxaded  that  he  had  no  notice  of  such 
prior  charge  when  making  the  advance  and  that  he  has 
not  searched  the  register.  He  is  not  bound  to  search  the 
register,  but  if  he  does  so  he  \\ill  be  fixed  with  notice  of  all 
registered  charges.     It  follows,  therefore,  that  even  where 
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the  banker  has  registered  an  equitable  charge,  the  usual 
precautions  as  to  the  custody  of  the  title-deeds  and  notice 
to  and  from  other  parties  are  necessary. 

In  Yorkshire  priority  of  charges  is  determined  by  regis- 
tration alone,  and  once  an  equitable  mortgagee  has  regis- 
tered, no  subsequent  mortgagee,  whether  legal  or  equitable 
only,  can  by  registration  get  priority.  Moreover,  a  mort- 
gagee will,  by  registration,  take  priority  over  an  earlier 
unregistered  charge,  even  though  he  has  notice  of  the  same, 
except  in  cases  of  actual  fraud. 


LAND  TRANSFER  ACTS.   1875,   1897 

The  system  of  registration  under  these  Acts  is  intended 
to  effect  an  object  quite  different  from  and  of  much  wider 
scope  than  that  of  the  local  registries,  such  as  Middlesex 
and  Yorkshire  referred  to  above.  The  object  of  the  latter 
is  simply  to  give  greater  publicity  to  charges  on  and  dealings 
with  land.  The  Land  Transfer  Acts  aimed  at  setting  up 
a  new  system  of  title.  The  intention  was  the  registration 
ultimately  of  all  land  and  the  ownership  of  it  by  the 
State  ;  the  individual  owner  to  hold  as  evidence  of  his  title 
merely  a  land  certificate,  a  transfer  being  effected  by  entry 
on  the  register.  So  far  the  system  has  in  few  cases  been 
fully  adopted,  even  where  some  form  of  registration  has 
been  effected;  and,  as  we  shall  see,  the  title-deeds  prior 
to  registration  are  in  most  cases  still  necessary  to  the 
owner's  title.  When,  if  ever,  the  system  prevails  throughout 
the  country,  however,  the  cumbrous  system  of  title-deeds 
and  the  costs  and  legal  intricacies  of  transfer  will  be  done 
away  with,  the  transfer  of  land  being  effected  nearly  as 
easily  as,  and  by  methods  not  very  dissimilar  from,  the 
transfer  of  shares  and  stocks. 

In  the  City  and  County  of  London,  whenever  land  not 
already  on  the  register  is  sold,  registration  must  be  effected. 
The  dates  when  the  Act  became  operative  vary  in  different 
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parishes.  ^  Failure  to  register  will  cause  the  legal  estate 
to  remain  in  the  vendor. 

The  Land  Registry  Office  in  London  is  the  only  existing 
registry,  but  local  offices  may  be  estabUshed  if  required. 

The  owner  of  land  outside  the  City  and  County  of  London 
may  register  his  title,  but  he  is  imder  no  obligation  to  do  so. 
Land  registered  under  the  Land  Transfer  Acts  is  removed 
from  the  jiuisdiction  of  the  local  registries. 

Apphcation  may  be  made  for  registration  of  either  an 
absolute  or  a  merely  possessory  title.  Absolute  title  is,  as 
the  term  impUes,  a  guaranteed  title,  and  involves  a  thorough 
investigation.  Any  person  dealing  for  value  with  the 
registered  owner  is,  in  the  case  of  an  absolute  title,  entitled 
to  rely  on  the  register,  and  if  by  reason  of  his  so  doing  he 
incurs  any  loss  (for  instance,  where  a  rectification  of  the 
register  is  necessary  owing  to  the  registered  owner  having 
obtained  registration  wrongfully),  he  will  be  entitled  to  full 
compensation. 

In  the  majority  of  cases  registration  is  effected  with  only 
a  possessory  title.  A  possessory  title  may  be  registered 
on  presentment  of  the  last  conveyance  on  sale,  or  in  lieu 

*  The  following  dates  when  registration  became  compulsory  in 
London  are  quoted  from  a  lecture  by  Bernard  Campion,  Esq.,  LL.B., 
Barrister-at-Law,  published  in  the  Journal  of  the  InstituU  of  Bankers 
for  January,  1907. 

1.  In  the  Parishes  of  Hampstead,  St.  Pancras,  St.  Marylebone, 
and  St.  George's,  Hanover  Square,  on  1st  January,  1S99. 

2.  In  the  Parishes  of  Shoreditch,  Bethnal  Green,  Mile  End  Old 
Town,  Wapping,  St.  George's-in-the-East,  Shadwell,  Ratcliff, 
Limehouse,  Bow,  Bromley,  and  Poplar,  on  1st  March,  1899. 

3.  In  the  Parishes  of  Christchurch  (Southwark),  St.  George  the 
Martyr,  Camberwell,  Horsleydown,  Lambeth,  Bermondsey, 
Newington,  Rotherhithe,  St.  Olave  and  St.  Thomas,  St.  Saviour, 
and  the  detached  part  of  the  Parish  of  Streatham,  between  the 
Parishes  of  Lambeth  and  Camberwell,  on  1st  January,  1900. 

4.  In  the  Parishes  of  Battersea,  Clapham,  Putney,  Tooting 
Graveney,  Wandsworth  and  the  remainder  of  the  Pauish  of 
Streatham,  on  1st  May,  1900. 

5.  In  the  remainder  of  the  county,  except  the  City  of  London, 
on  1st  November,  1900. 

6.  In  the  City  of  London  on  1st  July,  1902. 
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thereof,  a  statutory  declaration  of  title,  and  is  a  guaranteed 
title  only  so  far  as  future  dealings  are  concerned.  The 
title-deeds  prior  to  registration  are,  therefore,  as  necessary 
to  a  purchaser  or  to  a  mortgagee,  as  in  the  case  of  unregis- 
tered land.  It  may  be  observed,  however,  that  with  the 
lapse  of  time  registration  becomes  more  valuable,  and 
ultimately  a  possessory  title  must  become  practically 
equivalent  to  an  absolute  title. 

Land  Certificate. 

The  registered  owner  receives  as  evidence  of  his  title 
a  land  certificate  bearing  his  name  as  registered  proprietor, 
a  brief  description  of  the  property,  and  a  statement  as  to 
whether  his  title  is  absolute  or  only  possessory.  It  also 
contains  a  plan  and  details  of  any  charges  or  incumbrances. 

Mortgage. 

The  mere  deposit  of  the  land  certificate  as  security 
is  equivalent  to  an  equitable  charge  by  deposit  of  title- 
deeds  subject  to  any  registered  charges  or  interests.  Where 
there  is  only  a  possessory  title,  the  certificate  should  be 
accompanied  by  the  deeds,  as  registration  is,  as  we  have 
seen,  no  guarantee  as  to  prior  dealings,  and  the  usual  rules 
as  to  priorities  will  apply. 

It  is  not  safe,  however,  to  rely  altogether  upon  the  land 
certificate,  even  although  accompanied  by  the  deeds,  as 
there  is  a  possibility  that  since  the  issue  of  the  certificate 
there  have  been  dealings  that  have  not  been  indorsed. 
For  a  small  fee  an  official  search  of  the  register  may  be 
made,  and  where  practicable  this  should  be  done  and  the 
accuracy  of  the  certificate  thereby  verified.  Notice  of  the 
deposit  may  be  registered,  which  will  entitle  the  person 
registering  to  a  fortnight's  notice  before  the  registration  of 
any  further  dealings. 

Registration  of  Charges. 

A  charge  executed  in  a  prescribed  form  may  be  registered, 
and  registration  will  carry  with  it  a  power  of  sale.    The 
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charge  must  be  in  a  prescribed  form,  and  after  its  surrender 
to  the  Registry,  the  mortgagee  will  receive  a  certificate  of 
charge.  The  effect  of  a  registered  charge  is  substantially 
the  same  as  that  of  a  legal  mortgage — ^that  is,  it  enables  the 
mortgagee  to  reahse  without  having  recomrse  to  the  Court. 
There  should,  however,  also  be  executed  a  mortgage  stating 
the  conditions  on  which  the  security  is  held,  and  this  will 
generally  be  the  bank's  usual  form  of  legal  mortgage. 

Where  it  is  not  intended  to  register  the  charge,  the  object 
being  to  get,  as  nearly  as  possible,  the  equivalent  to  the 
ordinary  equitable  mortgage,  the  bank's  usual  form  of 
memorandiun  of  deposit  should  be  signed,  and  notice  given 
in  the  prescribed  form. 

Leaseholds. 

Leasehold  titles  cannot  be  registered  as  absolute  for 
the  very  good  reason  that  a  lessee  or  subsequent  purchaser 
is  not  entitled  to  inquire  into  the  title  of  the  lessor.  Where, 
however,  a  lease  for  a  long  term  is  registered  when  created, 
a  title  called  "  good  leasehold  title,"  practically  equivalent 
to  absolute  title,  is  obtained.  A  good  leasehold  title  is  an 
assurance  that  there  have  been  no  undisclosed  dealings 
since  the  date  of  the  lease.  The  latter  should  be  deposited 
together  with  the  certificate. 

INTEREST 

Where  the  mortgage  secinres  a  fixed  sum,  the  mortgagor 
is  not,  in  the  absence  of  express  agreement,  hable  for 
compound  interest.  Interest  on  the  debt  should  either 
be  provided  for  as  it  accrues  due,  or  be  transferred  to  the 
current  account. 

If  the  mortgage  secures  a  fluctuating  balance,  compound 
interest  with  half-yearly  rests  may  be  charged  in  the  usual 
way.  From  the  closing  of  the  account,  only  simple  interest 
on  the  debit  balance  can  be  charged. 


48  BANKERS*   SECURITIES  AGAINST  ADVANCES 

EXAMINATION   OF  TITLE-DEEDS 

The  safest  course  is  always,  where  possible,  to  have  the 
deeds  examined  and  reported  upon  by  a  sohcitor.  As, 
however,  this  is  not  practicable  in  every  instance,  it  is  very 
necessary  that  a  bank  manager  or  securities  clerk  should 
be  competent  to  examine  the  deeds  himself  and  ascertain 
whether  or  not  they  disclose  a  good  title.  A  legal  report 
should  only  be  dispensed  with,  however,  when  the  deeds 
show  a  perfectly  simple  and  straightforward  title.  If  there 
are  any  complications — in  fact,  anything  material  the 
explanation  of  which  is  not  perfectly  clear — legal  advice 
should  be  taken,  or  dispensed  with  only  on  account  of  the 
customer's  personal  standing  and  straightforwardness.  Of 
course,  the  borrower,  although  absolutely  straightforward, 
may  himself  have  neglected  to  have  the  title  properly 
investigated. 

Estates  in  Land. 

All  land  is  in  strict  law  Crown  property.  It  is  not 
possible  for  an  individual  to  possess  any  portion  of  it 
absolutely.  The  most  he  can  own  is  an  estate  or  interest 
in  land.  The  largest  estate  which  it  is  possible  to  own  is 
the  fee  simple,  ownership  of  which  is  practically  equiv- 
alent to  absolute  ownership.  The  owner  of  the  fee  simple 
may  sell,  charge,  incumber,  or  otherwise  deal  with  or 
dispose  of  it  practically  as  he  chooses. 

The  title-deeds  received  by  a  banker  vary  according  to 
the  kind  of  estate  they  represent. 

Freehold  property  is  commonly  regarded  as  identical  with 
an  estate  in  fee  simple.  The  term,  however,  embraces 
estates  other  than  an  estate  in  fee  simple,  such  as  an  estate 
in  fee  tail  or  an  estate  for  life. 

A  leasehold  is  an  estate  for  a  limited  number  of  years 
carved  out  of  the  fee  simple.  The  fee  simple  remains  in 
the  grantor.  At  the  end  of  the  term  the  property  reverts 
to  the  grantor,  or  the  person  to  whom  his  interest  has 
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passed.  A  lessee  may,  unless  prohibited  by  the  terms  of 
the  lease,  assign  his  estate  to  another  person,  or  he  may 
create  by  sub-demise  other  estates  for  terms  less  than  the 
term  of  the  lease. 

Copyholds  are  estates  in  the  land  of  a  manor  which  have 
arisen  by  custom  and  are  a  kind  of  base  freehold.  The  fee 
simple  still  remains  in  the  lord  of  the  manor,  and  the 
copyholder's  title  is  the  entry  on  the  manor-rolls.  The 
copyholder  is  a  tenant  of  the  manor,  and  usually  holds  as 
evidence  of  his  title  a  copy  of  the  entry  on  the  rolls.  The 
usual  method  of  transfer  is  the  surrender  of  the  land  by  the 
tenant  to  the  lord  to  the  use  of  the  transferee.  The  actual 
surrender  is  often  preceded  by  a  covenant  to  smrender. 
The  surrender  is  entered  on  the  rolls  by  the  steward  of  the 
manor,  and  a  copy  given  to  the  purchaser.  The  latter's 
title  is  not  generally  complete  imtil  he  has  been  "  admitted." 
If  surrender  and  admittance  are  effected  at  the  same  time, 
the  purchciser's  copy  of  the  rolls  will  show  both.  If  the 
admittance  is  effected  later  there  will  generally  be  a 
separate  document. 

Devolution  of  Property. 

If  a  man  dies  intestate,  his  real  estate,  that  is,  his  freehold 
property,  including  chief  rents,  devolves  on  the  heir. 
Copyholds,  also,  are  included  in  the  realty,  but  the  descent 
will  depend  upon  the  custom  of  the  manor.  In  the 
absence  of  a  custom  to  the  contrary,  the  property  will 
descend  to  the  heir.  Leaseholds  are  a  part  of  the  deceased's 
personalty,  and  their  devolution  follows  the  usual  rules 
governing  the  succession  to  personalty. 

Title-Deeds. 

In  the  case  of  ordinary  freehold  titles,  these  wll  usually 
comprise  an  abstract  of  title,  a  conveyance,  and  very 
probably  a  bundle  of  earher  deeds. 

The  abstract  is  a  document  to  which  a  pmrchaser  is 
entitled,  showing  the  legal  history  of  the  property  since 
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a  certain  date.  If  the  property  has  been  purchased  on  an 
open  contract,  the  purchaser  is  entitled  to  a  forty  years' 
title,  but  usually  the  length  of  title  is  fixed  by  the  agreement 
to  sell,  and  may  be  more  or  less  than  forty  years.  In  all 
cases  the  abstract  should  begin  with  an  instrument  called 
"  a  root  of  title,"  that  is,  "  an  instrument  such  as  a  con- 
veyance dealing  with  the  full  legal  and  equitable  estate." 
The  abstract  should  show  the  material  parts  of  the  first 
instrument  and  all  later  deeds  and  documents,  including 
signatures,  attestations,  dates,  and  stamps ;  and  also  all 
events  such  as  deaths,  marriages,  bankruptcies,  affecting 
the  title.  If  the  customer  is  entitled  to  the  whole  of  the 
property  dealt  with  in  the  "  root  of  title  "  all  the  deeds 
abstracted  should  generally  be  deposited.  If  the  property 
has  been  divided  and  the  customer  does  not  hold  all  the 
deeds  relating  to  the  property,  there  should  be  an  under- 
taking by  the  person  retaining  them  for  their  safe  custody 
and  production  when  required. 

The  conveyance  or  other  instrument  vesting  the  property 
in  the  customer  should  be  carefully  examined.  What  is  the 
extent  of  his  interest  in  the  property  ?  Is  he  entitled  to  the 
fee  simple,  and  is  he  a  purchaser,  or  has  it  been  devised  to 
him,  or  devolved  under  an  intestacy  ?  In  the  last  cases,  it 
should  not  be  overlooked  that  the  real  property  of  a  person 
dying  after  the  1st  January,  1898,  vests,  Hke  personal 
property,  in  his  personal  representative,  whose  assent 
must  be  obtained  before  a  disposal  of  the  property  by  the 
heir  or  devisee.  If  the  customer  is  a  life  tenant  only,  he 
will  generally  be  unable  to  charge  more  than  his  own  interest 
in  the  property.  If  the  property  is  vested  in  him  merely 
as  executor  or  administrator,  and  it  is  intended  to  charge 
more  than  his  individual  interest,  all  the  beneficiaries  must 
join  in  the  charge. 

If  the  property  is  vested  in  more  than  one  person,  they 
may  hold  as  joint  tenants  or  tenants  in  common.  If 
the  conveyance  is  silent  as  to  which  form  of  tenancy  is 
intended,  they  will  be  deemed  to  hold  as  joint  tenants. 
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Joint  tenants  have  equal  rights  in  the  property,  but  if  one 
dies  the  survivor  becomes  sole  owner.  Tenants  in  common, 
on  the  other  hand,  may  have  unequal  interests  in  the 
property,  and  on  the  death  of  one  his  share  passes  to  his 
representative. 

A  charge  by  joint  tenants  or  by  tenants  in  common  should 
be  joined  in  by  all  the  parties. 

The  deed  should  be  examined  to  see  that  it  is  properly 
stamped,  executed,  and  the  signature  attested.  If  the 
property  is  situate  within  the  City  or  County  of  London, 
has  registration  under  the  Land  Transfer  Acts  been  effected  ? 
If  not,  ought  it  to  have  been  ?  The  answer  to  this  will,  of 
course,  depend  upon  the  date  of  the  last  conveyance  on 
sale.  ^  Are  there  any  overriding  rents,  and,  if  so,  is  the 
owner  fully  indemnified  ?  Are  there  any  covenants  as  to 
insurance,  or  paving,  or  the  construction  and  maintenance 
of  roads,  or  as  to  the  class  and  kind  of  buildings  to  be 
erected,  and  if  so  have  they  been  comphed  with  ? 

It  should  be  seen  that  the  boundaries  of  the  property 
are  clearly  defined,  and  the  earlier  deeds  should  be  compared 
to  see  that  they  relate  to  the  same  land.  The  property 
ought  to  be  inspected  and  identified  with  that  comprised 
in  the  deeds.  If  this  is  not  done,  it  may  be  discovered 
later  that  portions  have  been  sold  or  leased,  and  the  sales, 
or  some  of  them,  not  indorsed  on  the  conveyance.  Where 
the  deeds  relate  to  vacant  land  upon  which  buildings  have 
since  been  erected,  the  greatest  care  should  be  taken  in 
identifying  the  land  in  the  deeds  with  the  site  of  the 
buildings.  Otherwise  it  may  be  found  that  the  customer 
was  owner  of  adjacent  or  neighbouring  plots,  one  of  which 
is  still  imbuilt  upon,  and  that  it  is  the  deeds  of  the  latter 
only  which  have  been  deposited. 

Leaseholds.  ^ 

In  the  case  of  leasehold  properties,  the  lease,  together 
with  subsequent  assignments,  if  any,  should  be  deposited. 
*  See  note,  page  45.  *  See  also  pages  40  and  48. 
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The  lease  should  be  carefully  perused  and  the  nature  of  the 
covenants  noted.     (See  page  55.) 

The  risk  of  forfeiture  by  breach  of  covenants  in  the  lease 
ought  to  be  taken  into  account.  The  receipt  for  the  pay- 
ment of  rent  last  due  should  be  obtained,  as  the  lessor's 
acceptance  of  rent  is  deemed  to  be  a  waiver  of  a  breach  of 
covenant  of  which  he  had  knowledge  at  the  time,  although 
not  of  a  breach  of  which  he  was  in  ignorance.  Where  the 
banker  has  not  complete  confidence  in  the  customer,  it 
may  be  desirable  to  obtain  from  the  latter  a  statutory 
declaration  that  all  the  covenants  have  been  fulfilled.  In 
the  case  of  sub-leases  or  assignments,  it  should  be  seen 
whether  the  consent  of  the  lessor  to  such  is  required,  and 
if  so  the  lessor's  licence  should  be  deposited. 

If  the  customer  is  not  entitled  to  the  whole  of  the 
property  comprised  in  the  lease  and  does  not  hold  the  lease, 
a  copy  or  abstract  should  be  deposited. 

Copyholds.  ^ 

In  the  case  of  copyholds,  inquiry  should  be  made  as  to 
the  rules  and  custom  of  the  manor,  as  these  vary  very 
much. 

NOTICE 

We  have  already  referred  generally  to  the  effect  of  notice 
of  other  interests  in  the  security,  and  how  the  banker  may 
be  affected  by  such.  (See  page  28.)  In  the  case  of  secu- 
rities on  landed  property,  the  banker  is  specially  liable  to 
be  fixed  with  notice  of  other  interests,  and  often  inad- 
vertently. Where  there  is  actual  notice  of  another  charge 
or  interest  there  is  comparatively  httle  danger.  The 
greater  risk  is  that  although  the  banker  has  no  actual 
notice  he  may,  in  view  of  the  circumstances,  be  deemed  to 
have  had  constructive  notice.  If  he  has  knowledge  of 
anything  calculated  to  awaken  suspicion  the  fullest 
inquiries  must  be  made,  for  he  will  be  deemed  to  have  had 

^  See  also  pages  40  and  49. 
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notice  of  all  facts  which  reasonable  inquiry  would  have 
revealed.  The  banker  may  learn  indirectly  of  a  prior 
charge  of  a  trifling  amount,  but  he  cannot  ignore  it  because 
it  is  trifling,  for  if  it  happen  that  the  charge  is  for  a  higher 
figure,  or  has  been  increased,  or  that  on  inquiry  other 
interests  would  have  been  revealed,  all  such  charges  or 
interests  will  be  deemed  to  have  been  within  his  knowledge. 
It  is  not,  of  course,  possible  to  give  any  rule  as  to  what 
may  constitute  "  notice."  A  deed  may  mention  a  trust  or 
settlement,  or  may  recite  a  mortgage,  in  which  case  notice 
will  be  presimied  of  all  the  terms  of  the  instrument  referred 
to.  Again,  on  examining  the  deed  the  banker  may  discover 
a  memorandum  referring  to  a  mortgage  not  deposited,  or 
a  fire  pohcy  in  the  name  of  or  indorsed  to  a  mortgagee, 
in  which  case  if  the  mortgage  cannot  be  satisfactorily 
accounted  for,  the  banker  should  make  inquiries,  and,  if 
assinred  that  the  mortgage  has  been  discharged,  insist  on 
the  deposit  of  the  deed  with  the  reconveyance.  The 
question  as  to  what  are  reasonable  inquiries  depends  upon 
circimistances ;  it  is  needless  to  say  that  where  there  are 
any  grounds  for  suspicion  responsibiUty  cannot  be  avoided 
merely  by  abstaining  from  inquiry. 

VALUATION 

Landed  property  as  a  security  has  the  disadvantage  of 
a  limited  market.  Moreover,  depreciation  of  neighbouring 
property  may  lower  the  rental  value,  and  where  there  is 
a  high  ground  rent  a  diminishing  income  may  cause  serious 
embarrassment.  From  the  banker's  point  of  view  the  value 
of  any  property  is  the  amount  it  would  fetch  if  sold  by 
auction.  There  are  properties,  such  as  blocks  of  flats  or 
ofi&ces,  which  could  not  easily  be  sold,  but  which  produce 
a  fairly  well-secured  income  sufiicient  to  pay  the  interest  on 
an  advance  with  a  surplus,  the  accumulation  of  which  might 
eventually  discharge  the  original  debt.  Such  advances, 
however,  are  hardly  legitimate  banking  transactions,  and 
as  a  rule  advances  should  not  be  made  against  unsaleable 
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property,  or  property  which  could  only  be  realised  at  a 
great  sacrifice. 

The  amount  which  may  safely  be  lent  against  landed 
property  is,  in  the  absence  of  special  conditions,  generally 
taken  to  be  about  two-thirds  of  its  value,  which  is  the 
proportion  on  which  trustees  under  the  Trustee  Act,  1893, 
are  empowered  to  lend  trust  moneys  on  the  security  of 
certain  kinds  of  landed  property.  ^  Such  a  proportion  might, 
however,  easily  be  too  high,  as  in  the  case  of  premises 
adapted  to  the  use  of  a  particular  trade  and  not  capable  of 
being  used  for  other  purposes  without  expensive  alterations. 
The  valuation  in  all  cases  requiring  special  knowledge, 
such  as  when  the  security  offered  consists  of  mills,  factories, 
etc.,  and  agricultural  estates,  should  be  entrusted  to  a  pro- 
fessional valuer,  but  in  the  case  of  ordinary  house  property 
the  banker  will  as  a  rule  safely  rely  upon  his  own  experience. 
Before  attempting  a  valuation  the  property  should  be 
inspected  and  identified  with  that  comprised  in  the  deeds. 
The  state  of  repair  should  be  noted ;  also  the  situation  of 
the  property,  whether  or  not  the  neighbourhood  is  "  going 
down,"  and  the  convenience  of  the  train  or  tram  service. 
Is  the  property  tenanted  ?  Are  there  many  empty  houses 
in  the  neighbourhood  ?  Is  the  district  a  newly-developed 
one,  such  as  a  garden  city,  and  its  attractiveness  on  its  trial 
so  to  speak  ?  It  will  be  desirable,  especially  in  the  case  of 
old  property,  to  ascertain  whether  the  sanitary  arrange- 
ments comply  with  the  local  requirements.  In  some  dis- 
tricts the  demand  for  houses  may  be  an  artificial  one  caused 
by  the  presence  of  one  or  two  large  works,  in  which  case  the 
effect  of  the  removal  of  the  works  on  the  value  of  the 
property  ought  not  to  be  lost  sight  of.  It  should  be  noted 
whether  any  paving  or  road-making  is  required  to  be  done, 
and  it  may  be  desirable  to  inquire  from  the  local  authorities 
whether  any  payments  are  outstanding. 

*  The  effect  of  recent  legislation  has  been  rather  to  diminish  the 
proportion  which  it  is  advisable  to  advance,  and  bankers  frequently 
stipulate  for  a  wider  margin. 
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The  effect  of  restrictions,  if  any,  on  the  user  ought  to  be 
considered.  In  a  neighbourhood  formerly  residential  but 
being  encroached  upon  by  the  town,  the  value  of  house 
property  well  situated  on  a  main  road  may  be  considerably 
lessened  by  a  restriction  hmiting  its  use  to  private  occupa- 
tion. On  the  other  hand,  the  same  restriction  in  different 
circumstances  may  be  a  protection  against  depreciation. 
Again,  land  which  would  be  valuable  as  a  site  for  workmen's 
cottages  may  be  subject  to  a  restriction  requiring  the  houses 
erected  upon  it  to  be  of  a  certain  kind  and  rental  value. 
In  the  case  of  leaseholds  especially,  onerous  covenants  may 
lessen  the  value. 

The  valuation  should  be  calculated  from  the  net  rental 
after  the  deduction  of  chief  or  ground  rent,  if  any,  land  tax, 
insurance,  rates  if  paid  by  the  landlord,  and  also  a  certain 
proportion  for  repairs  and  empties.  When  the  net  rental 
is  arrived  at,  the  niunber  of  years'  purchase  which  the 
property  is  taken  to  be  worth  wiU  vary  according  as  the 
rephes  to  inquiries  of  the  kind  outlined  above  appear  satis- 
factory, and  also,  of  course,  according  to  the  term  for  which 
the  property  is  held.  As  circumstances  vary  very  much, 
it  is  not  possible  to  lay  down  any  general  rule.  Where  the 
conditions  are  very  favoiu-able,  the  property  may  be  worth 
fifteen  years'  purchase,  and  in  some  few  cases  even  more. 
Generally,  however,  it  will  be  worth  considerably  less.  It 
should  be  remembered  that  house  property  of  even  the 
highest  class  ought  to  yield  a  higher  return  than  the  best 
Stock  Exchange  investments,  in  view  of  the  cost  of  manage- 
ment, repairs,  etc.,  and  the  risk  of  empties.  It  is  not  safe  to 
rely  altogether  upon  the  rent  alone  as  a  basis  of  valuation. 
A  tenant  may  be  paying  more  than  the  premises  are 
worth  owing  to  their  suitability  to  his  business,  or  the 
trade  connection,  or  a  variety  ot  other  causes.  It  is 
therefore  advisable  to  compare  with  the  estimated  value 
the  price  at  which  the  property  last  changed  hands, 
and  if  there  is  any  considerable  difference  it  should 
be  accoimted  for. 
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In  the  case  of  leaseholds,  the  value  depreciates,  of  course, 
with  time. 

Copyholds  may  be  valued  as  freeholds,  less  the  cost  of 
enfranchisement . 

Ground  rents  are  often  excellent  securities.  Both 
freehold  and  leasehold  properties  may  be  subject  to  a  rent. 
The  most  common  form  is,  of  course,  a  rent  called  a  ground 
rent  secured  on  a  leasehold.  In  the  North  of  England, 
especially  in  the  Manchester  district,  freehold  land  is  also 
frequently  subject  to  a  rent  called  a  "  chief  rent."  The 
security  for  a  ground  or  chief  rent  is  the  land  and  the 
buildings  on  it,  but  the  amount  of  the  rent  ought  not  to  be 
greater  than  the  actual  site  value  can  bear.  The  ground 
rent  should  be  worth  a  greater  number  of  years'  purchase 
than  is  the  rent  of  premises.  Often,  however,  a  builder 
creates  ground  rents  out  of  proportion  to  the  value  of  the 
site  in  order  to  get  the  higher  price,  in  which  case  the  rents 
so  created  are  not  true  ground  rents.  The  proportion 
which  the  ground  rent  (that  is,  the  annual  value  of  the  site) 
should  bear  to  the  rental  value  of  the  premises  varies  of 
course  with  circumstances,  but  in  the  case  of  ordinary  house 
property  it  will  perhaps  generally  be  found  to  be  about 
one-sixth  or  one-seventh.  It  may,  of  course,  be  very  much 
higher  in  the  heart  of  a  city  where  land  is  in  great  demand. 
It  ought  not  to  be  overlooked  that  where  a  ground  rent 
represents  more  than  the  rental  value  of  the  site  alone,  the 
value  will  be  affected  by  any  depreciation  in  the  value  of 
the  premises  on  the  land. 

Land,  the  only  value  of  which  is  its  prospective  value  as 
a  site  for  building,  is,  as  a  rule,  one  of  the  most  unsuitable 
and  imdesirable  of  securities  for  a  banker.  There  are,  of 
course,  exceptions,  as  when  the  land  is  situate  in  a  district 
where  there  is  always  an  immediate  demand  for  it.  As  the 
value  of  a  vacant  site  is  determined  by  what  is  estimated 
would  be  the  annual  rental  value  of  the  buildings  that  could 
be  erected  on  it,  it  is  obviously  desirable  that  the  security 
should  show  a  very  wide  margin  over  the  amount  advanced. 
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Agricultural  properties  are  generaUy  subject  to  wider 
fluctuations  in  value  than  urban  property.  When  prices 
are  high  and  farming  is  remunerative,  high  rents  for  good 
farming  land  are  easily  obtainable.  On  the  other  hand, 
farm  values  are  quick  to  feel  the  effect  of  depression,  and 
during  lean  years  the  rents  for  farms  of  poorer  quality  may 
hardly  cover  the  charges.  Moreover,  it  may  be  remarked 
that  the  general  tendency  in  values  of  agricultural  proper- 
ties is  downwards — excepting  where  the  land  is  capable  of 
being  developed  for  other  purposes.  Before  accepting 
agricultural  properties  as  security,  it  should  be  remembered 
that  the  land  may  be  subject  to  tithe  or  other  charges  which 
the  deeds  do  not  disclose,  and  that  possibly  the  tenants 
may  be  allowed  to  deduct  a  certain  proportion  from  the 
nominal  rentals. 

It  may  be  remarked  generally  that  it  is  extremely  unde- 
sirable that  the  proportion  of  the  ground  or  chief  rent  to  the 
receivable  rents  should  be  excessive,  as  if  so,  in  the  event  of 
foreclosure,  empties  or  necessary  expenditure  may  wipe 
out  the  income  or  even  cause  an  actual  loss.  The  ground 
rent,  as  a  rule,  ought  not  to  exceed  one-seventh  or  perhaps 
one-sixth  of  the  rents  receivable. 

All  buildings  should  be  insured  for  their  estimated  value, 
and  the  pohcy  indorsed  by  the  company  to  the  bank 
as  mortgagee  in  order  that  it  may  be  seen  that  any  pay- 
ments thereunder  are  expended  on  the  property.  In 
the  case  of  licensed  premises  the  value  attributed  to  the 
licence  ought  also  to  be  covered  by  insurance. 


S-"  (l^oy) 


CHAPTER  VI 

GOODS  AND   DOCUMENTS  OF  TITLE  TO  GOODS 

Produce  and  goods  generally  fall  far  short  of  the  banker's 
ideal  as  security.  The  justification  for  advances  against 
such  securities  is  their  necessity.  Customers  in  certain 
businesses  cannot  carry  on  without  accommodation,  for 
which  often  the  only  security  available  is  the  goods  in 
which  they  trade.  In  such  transactions,  the  personal  factor 
counts  even  more,  if  possible,  than  in  other  cases.  The 
risk  of  fraud  makes  it  imperative  that  the  customer  should 
be  entirely  trustworthy ;  the  speculative  character  of  the 
business  requires  that  he  should  be  prudent,  capable,  and 
thoroughly  acquainted  with  the  trade.  The  valuation  of  the 
goods  often  presents  difficulties.  It  may  not  always  be 
practicable  to  employ  a  broker,  but  unless  this  is  done  the 
banker  will  frequently  be  compelled  to  rely  upon  the 
customer's  estimate  of  the  value.  The  cost  of  the  goods 
as  shown  in  the  invoice  should  be  taken  into  account,  and 
where  sales  are  being  effected,  may  be  compared  with  the 
proceeds  paid  in.  Where,  however,  a  varied  consignment 
such  as  made-up  prints,  calicoes,  etc.,  is  held  it  will  often 
be  difficult  to  be  certain  whether  the  payments  received 
represent  a  proper  proportion  of  the  value.  Moreover, 
the  goods  unsold  may  be  unsaleable,  or  saleable  only  at  a 
loss.  In  the  case  of  cotton,  unsold  stocks  are  "  hedged  " 
by  the  sale  of  futures.  Where  this  is  done  and  the  banker 
takes  care  that  in  the  event  of  a  fall  in  price  the  customer 
collects  and  pays  the  difference  to  his  credit,  fluctuations 
in  the  VcJue  of  the  cotton  are  immaterial. 

It  should  be  borne  in  mind  that  made-up  goods,  the 
value  of  which  may  fluctuate  with  fashion,  are  a  much 
more  unstable  security  than  commodities  such  as  grain, 
wheat,  cotton,  etc.,  for  which  there  is  a  permanent  demand 
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In  all  cases,  the  goods  should  be  re-valued  periodically, 
and  their  values,  if  necessary,  written  down.  Where  the 
valuation  presents  difficulties,  and  especially  where  the 
goods  have  been  held  for  a  long  period,  it  is  desirable  that  a 
professional  valuation  should  be  obtained. 


BILLS  OF  LADING 

A  bill  of  lading  is  a  contract,  or  rather  evidence  of  a 
contract  (for  the  contract  exists  apart  from  the  bill  of 
lading),  between  the  owner  of  a  ship  and  a  person  shipping 
goods.  It  is  an  acknowledgment  that  certain  goods  have 
been  received  on  board  and  an  undertaking  to  convey 
them  to  a  specified  destination.  The  bill  of  lading  is  usually 
signed  by  the  ship's  master  as  agent  for  the  owner,  or  by 
someone  acting  on  his  behalf. 

The  bill  of  lading  is  -pritnd  facie  evidence  of  the  receipt 
on  board  of  the  goods  specified,  but  is  no  guarantee  of  their 
quaUty,  and  it  has  been  held  that  the  clause  "  weight, 
quantity,  and  quahty  unknown,"  indemnifies  the  owner 
and  the  master  of  the  ship  where  the  actual  number  of 
cases  shipped  is  less  than  the  number  specified  in  the  bill 
of  lading.  A  bill  of  lading  is,  as  a  rule,  conclusive  evidence  of 
the  shipment  of  goods  only  against  the  person  who  has 
signed  it.  Hence,  where  the  goods  have  not  been  shipped 
at  all,  no  liabiUty  will  as  a  rule  attach  to  the  shipowner, 
the  only  remedy  being  against  the  ship's  master,  or  the 
shipping  broker  who  has  signed  the  biU  of  lading.  A 
shipping  broker  would  be  bound  by  the  signature  of  a  clerk 
acting  in  a  purely  "  ministerial  "  capacity. 

A  bill  of  lading  usually  states  that  the  goods  bear  certain 
marks,  but  the  responsibility  for  such  statement  hes  with 
the  person  signing  the  bill  of  lading,  and  not  with  the  ship- 
owner, who,  in  the  event  of  the  marks  on  the  goods  not 
agreeing  with  those  stated  in  the  bill  of  lading,  will  incur 
no  liability. 
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General  Average. 

"  All  loss  which  arises  in  consequence  of  extra- 
ordinary sacrifices  made  or  expenses  incurred  for  the 
preservation  of  the  ship  and  cargo  comes  within  general 
average,  and  must  be  borne  proportion  ably  by  all 
who  are  interested  "  (Scrutton's  Charter-parties  and  Bills 
of  Lading,  page  266).  In  the  absence  of  a  special 
agreement,  average  will  be  adjusted  according  to  the  law 
of  the  place  of  destination  of  the  goods.  Frequently, 
however,  the  bill  of  lading  provides  that  average  shall  be 
adjusted  according  to  the  international  York- Antwerp 
rules  codified  in  1890. 

Charter  Parties. 

The  goods  represented  by  a  bill  of  lading  form,  as  a  rule, 
only  a  portion  of  the  ship's  cargo.  A  contract  called  a 
charter  party  is  usually  entered  into  when  the  shipper 
intends  to  provide  the  whole  of  the  cargo  or  to  sub-contract 
with  other  shippers.  The  only  consideration  that  need 
be  noted  is  in  regard  to  the  latter  case — where  the  charterer 
of  the  ship  contracts  with  other  shippers  to  convey  goods. 
Each  shipper  receives  a  bill  of  lading  to  which,  in  the  absence 
of  a  proviso  in  it  to  the  contrary,  the  terms  of  the  charter 
party  will  not  apply.  Sometimes,  however,  the  bill  of 
lading  contains  a  clause,  "freight  and  all  other  conditions 
as  per  charter  party,"  in  which  case  all  the  terms  of  the 
charter  party  "  applicable  to  and  consistent  with  the 
character  of  the  bill  of  lading  "  will  be  binding  on  the  con- 
signee and  subsequent  holders  of  the  bill  of  lading.  An 
obligation  which  the  holder  of  such  a  bill  of  lading  may 
incur  is  demurrage,  that  is,  damages  for  delay  in  loading, 
which  the  charter  party  may  stipulate  shall  be  paid  before 
delivery  of  the  goods. 

Transfer  of  Bill  of  Lading. 

Bills  of  lading  are  usually  made  out  to  the  order  of  the 
ship  per  or  his  assigns,  or  to  the  order  of  a  third  party,  called 
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the  consignee,  or  assigns,  and  are  transferable  by  indorse- 
ment. The  bill  of  lading  is  a  symbol  for  the  goods  it 
represents,  and  possession  of  the  bill  of  lading  is  equivalent 
to  possession  of  the  goods.  Hence,  when  the  shipper 
dehvers  to  the  buyer  of  goods  a  bill  of  lading,  indorsed 
either  specially  or  in  blank,  possession  passes  to  the  buyer, 
and  the  seller  loses  his  right  of  lien.  ^  Where,  however,  the 
buyer  becomes  insolvent  before  actually  receiving  the 
goods,  the  seller  may  stop  the  goods  in  transit,  even  although 
the  buyer  has  obtained  possession  of  the  bill  of  lading. 
But  the  assignment  of  the  biU  of  lading  to  a  third  party 
for  value  defeats  the  vendor's  right  of  stoppage  in  transitu. 
If  the  assignment  is  by  way  of  mortgage  or  pledge,  the 
vendor  may  stop  the  goods  provided  he  pays  off  the 
mortgagee  or  pledgee. 

Negotiability. 

The  question  of  how  far  a  bill  of  lading  is  negotiable  can 
now  be  considered.  A  negotiable  instrument  is,  as  we  have 
seen,  an  instrument  the  title  to  which  passes  merely  by 
deh very,  or,  if  payable  to  order,  by  indorsement  and  deh very , 
and  upon  which  the  holder  can  sue  in  his  own  name.  ^  If 
the  holder  of  such  an  instrument  has  received  it  in  good 
faith  and  for  value  his  title  is  indisputable,  and  is  not 
subject  to  any  defect  in  the  title  of  the  pre\'ious  holder.  A 
bill  of  lading  is,  as  we  have  seen,  assignable  by  indorsement, 
and  is  to  that  extent  negotiable.  The  indorsee  does  not, 
however,  except  in  special  cases,  to  be  referred  to  later 
(as,  for  instance,  when  it  is  received  from  a  mercantile 
agent),  obtain  any  better  title  to  the  goods  than  had  the 
person  from  whom  he  received  the  bill  of  lading.  Moreover, 
his  right  to  sue  on  the  bill  of  lading  will  depend  upon 
whether  the  indorsement  was  intended  to  pass  the  whole 
property  in  the  goods  or  only  a  special  interest  therein. 

1  "  Lien  is  a  right  to  retain  until  the  debt  in  respect  of  which 
the  lien  was  created  has  been  satisfied  "  ;  consequently,  if  possession 
is  lost,  the  lien  must  also  be  lost. 

•  See  page  24. 
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It  follows,  therefore,  that  a  bill  of  lading  is  negotiable 
in  a  very  limited  sense  only,  and  lacks  the  most  character- 
istic quality  of  a  negotiable  instrument,  namely,  that  it 
can  be  assigned  free  from  any  defect  in  the  title  of  the 
assignor. 

Liability  of  Indorsee. 

Where  a  bill  of  lading  is  indorsed  to  the  banker  as 
security,  he  obtains  only  a  limited  interest  in  the  goods,  and 
although  entitled  to  obtain  delivery  of  the  goods,  he  cannot 
sue  on  the  bill  of  lading.  It  follows,  therefore,  that  he  is 
free  from  liabilities  under  the  bill  of  lading,  such  as  freight 
and  other  charges,  unless  and  until  he  chooses  to  take  up 
the  goods. 

Cancellation. 

A  bill  of  lading  remains  in  force  until  the  goods  are  landed 
and  deUvered  and  the  freight  is  paid.  Until  then  the  bill 
of  lading  is  operative,  and  the  goods  may  be  assigned  by 
indorsement. 

Bills  in  a  Set. 

Bills  of  lading  are  usually  drawn  in  sets  of  two  or  three. 
If  different  parts  are  indorsed  to  different  parties,  the  one 
who  is  the  first  assignee  in  point  of  time  will  be  entitled 
to  the  goods.  The  master,  however,  is  empowered  to 
deliver  the  goods  to  the  person  who  first  presents  one  of 
the  set.  Where,  therefore,  the  banker  does  not  hold  all  the 
bills  in  a  set,  no  time  should  be  lost  after  the  arrival  of  the 
ship  in  presenting  the  bill  of  lading  and  obtaining  possession 
of  the  goods. 

Acceptances  Against  Bills  of  Lading. 

Bankers  frequently  accept,  for  their  customers,  drafts 
against  the  security  of  bills  of  lading.  Bills  of  exchange 
with  bills  of  lading  provide  the  financial  machinery  by 
means  of  which  the  import  and  the  export  trades  are 
carried  on.    In  the  case  of  an  import  of,  say,  cotton 
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from  the  United  States,  by  an  English  merchant,  payment 
has,  as  a  rule,  to  be  made  some  months  before  re-sale  by 
the  merchant  in  this  coimtry  is  completed.  The  merchant 
does  not  \s'ish  to  be  deprived  of  the  use  of  his  money  for  so 
long  a  period,  and  he  has  recourse,  therefore,  to  his  banker. 
By  arrangement  the  seller  in  the  United  States  draws 
on  the  banker  of  the  English  merchant,  and  attaches  to  the 
draft  bills  of  lading,  invoices,  and  insurance  certificates. 
For  these  he  can  get  cash  immediately,  either  by  seUing 
in  the  market  or  by  way  of  a  loan  from  his  own  banker. 
In  either  case  the  bill  of  exchange  with  the  shipping 
documents  attached  eventually  arrives  in  England,  and  is 
forwarded  to  the  English  merchant's  banker,  who  accepts 
the  bill  against  the  deUvery  of  the  docmnents.  These 
should  comprise  bills  of  lading  indorsed  in  blank,  invoices, 
and  certificates  of  insmrance  which  must  be  stamped  one 
penny  per  cent,  within  ten  days  after  their  arrival  in 
this  country.  In  the  case  of  American  through  bills  of 
lading  for  cotton,  the  bill  of  lading  covers  the  v/hole  journey 
from  the  inland  station  where  the  cotton  is  packed  and  sent 
by  rail  to  the  port,  to  its  destination  in  this  country.  The 
bill  of  lading  usually  states  only  the  name  of  the  steamship 
company  on  whose  boats  the  cotton  wiU.  be  carried,  and 
not  the  name  of  the  actual  boat ;  and,  as  a  rule,  it  is  also 
stated  that  if  necessary  the  cotton  may  be  shipped  by  other 
Hues.  A  cotton  bill  of  lading  is  usually  signed  by  an 
agent  of  the  company  issuing  it,  and  has  attached  to  it 
a  validification  certificate  stating  that  the  person  signing 
the  bill  of  lading  is  duly  authorised  to  do  so.  The  vahdi- 
fication  certificate  contains  a  specimen  of  the  agent's 
signature,  which  should  be  compared  with  that  on  the 
bill  of  lading. 

Where  the  customer  is  a  cotton-broker  who  buys  cotton 
to  sell  to  the  spinner,  the  banker  may  agree  to  give  up  the 
bills  of  lading  against  the  acceptance  of  the  broker's  chent, 
that  is,  the  spinner.  The  name  of  the  latter  must,  of  course, 
be  submitted  to  the  bank  and  inquiries  made  beforehand. 
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The  spinner's  acceptance  should  mature  at  the  same  time 
as,  or  before,  the  bank's. 

On  arrival  of  the  ship,  if  the  bank  still  holds  the  bills  of 
lading,  the  procedure  will  depend  upon  whether  or  not  the 
goods  have  been  sold.  If  they  have,  the  banker  will 
generally  hand  the  bills  of  lading  to  the  customer  as  his 
agent  to  obtain  the  goods  and  deliver  them  to  the  purchaser ; 
the  customer  undertaking  at  the  same  time  to  pay  the 
moneys  received  to  the  bank.  If  desirable,  the  bills  of 
lading  may  be  sent  to  an  agent  other  than  the  customer 
to  be  dealt  with  in  the  same  way. 

If  the  goods  are  unsold  they  should  be  warehoused  in  the 
name  of  the  bank.  Later,  as  sales  are  effected,  the  banker 
may  give  delivery  orders  to  the  customer  against  his 
undertaking  to  pay  in  the  proceeds,  which  are  usually  due 
ten  days  after  deUvery  of  the  goods  to  the  purchaser.  In 
some  cases  it  may  be  advisable  to  deUver  the  goods  direct 
to  the  purchaser  with  instructions  to  make  payment  to  the 
bank.  Such  a  course,  however,  is  unusual,  and  would 
generally  be  resented.  Another  usual  course  is  for  the 
goods  to  be  placed  with  a  broker  who,  in  fact,  is  the  agent 
of  the  customer,  but  who  holds  them  in  trust  for  the  bank 
and  undertakes  to  pay  to  the  bank  the  proceeds  of  all  sales. 

Advances  Against  Goods  Exported. 

Where  an  advance  is  required  against  goods  exported 
abroad,  the  bills  of  lading  should  be  deposited  with  copy 
invoices,  insurance  cover  notes,  and  a  packer's  certificate 
stating  that  the  goods  as  listed  in  the  invoices  have  been 
duly  packed.  Before  the  arrival  of  the  ship  at  its  destina- 
tion, the  bills  of  lading  must  be  forwarded  to  the  bank's 
agent  to  obtain  the  goods  on  arrival,  and,  if  sold,  to  deliver 
to  the  purchaser  against  proceeds  to  be  remitted.  If  the 
goods  are  unsold  they  may  be  warehoused  in  the  name  of  the 
agent,  to  be  delivered  in  quantities  and  for  amounts  advised 
by  the  bank,  or,  if  desirable,  by  a  representative  of  th^ 
customer, 
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DOCUMENTS  OF  TITLE  OTHER  THAN  BILLS 
OF  LADING 

The  chief  distinction  between  bills  of  lading  and  other 
so-called  documents  of  title  ^  consists  in  the  differing  effect 
of  dehvery.  Delivery  of  a  bill  of  lading  by  the  vendor  of 
goods  to  a  purchaser  is,  as  we  have  seen  (see  page  61), 
equivalent  to  delivery  of  the  goods  themselves,  and  the 
vendor  consequently  loses  his  right  of  hen.  *  On  the  other 
hand,  dehvery  of  a  dock  warrant  or  document  of  title  other 
than  a  bill  of  lading  does  not  take  effect  as  an  actual  transfer 
of  possession  of  the  goods.'  Possession  remains  in  the 
vendor,  and  the  purchaser  obtains  merely  a  right  to  take 
possession.  Until  the  purchaser  has  entered  into  actual 
possession,  the  vendor  wiU  have  a  hen  on  the  goods  in 
respect  of  a  portion  of  the  price  that  has  not  been  paid.  * 
Where,  however,  the  purchaser  has  obtained  lawfid  posses- 
sion of,  say,  the  dock  warrant,  and  transfers  it  to  a  third 
party,  who  receives  it  in  good  faith  and  for  value,  such 
transaction  will,  so  far  as  the  third  party  is  concerned, 
override  the  vendor's  hen  (Factors  Act,  1889,  and  Sale 
of  Goods  Act,  1893).  Tremsfers  of  goods  or  documents  of 
title  from  a  person  who  continues  in  lawful  possession  of 
them  after  having  sold  the  goods,  are  also  protected. 

DEFINITIONS 

A  Delivery  Order  is  a  request  in  writing  to  a  warehouse- 
keeper  or  other  bailee  of  goods  to  dehver  certain  goods  to 
a  person  specified. 

*  In  certain  cases  coming  within  the  Factors  Act,  1889,  and  the 
Sale  of  Goods  Act,  1893,  there  is  no  distinction  between  bills  of 
lading  and  documents  of  title  other  than  bUls  of  lading.  (See 
page  67.) 

*  See  page  32,  note  1. 

*  Some  companies,  however,  are  empowered  by  private  Acts  of 
Parliament  to  issue  dock  warrants  transferable  by  indorsement, 
such  indorsement  operating  as  an  actual  transfer  of  the  goods 
themselves. 

*  The  vendor  will  have  no  such  right  where,  as  sometimes 
happens,  it  is  the  custom  of  a  particular  trade  for  a  transfer  of 
dock  warrants,  etc.,  to  pass  the  title  free  from  vendor's  Uen. 
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A  Dock  Warrant  is  a  certificate  of  a  dock  company  that 
certain  goods  are  held  dehverable  to  a  specified  person  or 
his  assigns  by  indorsement. 

A  Warehouse-keeper's  Certificate  is  a  docmnent  certifying 
that  certain  goods  are  held  at  the  disposal  of  a  person  spe- 
cified and  may  be  expressed  to  be  non-transferable  or 
transferable  to  assigns  by  indorsement.  It  should  be 
noted  that  a  mere  acknowledgment  by  a  warehouse-keeper 
that  certain  goods  are  held  by  him  in  his  warehouse  is  in 
no  sense  a  document  of  title. 

DISTINCTION  BETWEEN  TRANSFERABLE 
AND  NON-TRANSFERABLE  CERTIFICATES 

There  is  an  important  distinction  to  be  noted  between 
transferable  certificates  or  warrants  which  require  to  be 
produced  before  the  goods  can  be  dealt  with,  and  non- 
transferable certificates  or  delivery  orders.  Where  a 
transferable  certificate  is  held  and  the  person  in  whose  name 
the  certificate  is  issued  becomes  bankrupt,  the  holder  of  the 
certificate  and  not  the  bankrupt  will  be  deemed  to  be  the 
owner  of  the  goods.  WTiere,  however,  only  a  delivery 
order  or  non-transferable  certificate  is  held,  the  reputed 
owner  is  deemed  to  be  the  person  in  whose  name  the  goods 
are  stored,  ^  and  in  the  event  of  bankruptcy  his  trustee  will 
be  entitled  to  the  goods.  ^ 

When  a  delivery  order  or  non-transferable  certificate  is 
held,  steps  should  immediately  be  taken  to  have  the  goods 
transferred  into  the  name  of  the  bank,  as  until  this  has  been 
done,  or  until  notice  has  been  given  to  the  warehouse-keeper, 
the  latter  will  continue  to  deal  with  the  goods  on  the 
instructions  of  the  person  in  whose  name  they  are  stored. 
In  the  case  of  transferable  certificates,  it  is  desirable  that 
these  should  be  surrendered  and  new  certificates  in  the 
bank's  name  be  issued,  or  that  notice  of  the  assignment 

^  See  page  82,  note  1. 

*  Tfeis  rule  does  not  apply  to  limited  companies;  see  page  82, 
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to  the  bank  and  a  request  for  the  transfer  of  the 
goods  into  the  bank's  name,  should  be  served  on  the 
warehouse-keeper.  ^ 

Title  to  Goods. 

It  is  a  general  rule  that  no  person  can  acquire  a  better 
title  to  goods  than  the  person  from  whom  he  received 
them  had,  except  in  the  case  of  a  sale  in  market  overt. 

If  the  rule  were  apphcable  in  all  circumstances,  goods 
and  the  customary  sjTnbols  therefor,  that  is,  bills  of  lading 
and  other  documents  of  title,  would  be  liighly  undesirable 
as  banking  securities,  as  obviously  in  practice  it  is  not 
always  possible  to  be  aware  whether  or  not  the  customer's 
title  is  defective. 

The  Factors  Act,  1889,  and  the  Sale  of  Goods  Act,  1893, 
considerably  modify  the  rule,  but  it  must  be  borne  in  mind 
that  where  these  Acts  do  not  apply  the  former  disabihties 
remain. 

FACTORS  ACT,   1889 
Definition  of  Goods. 

The  Factors  Act,  1889,  which  repealed  the  earlier  Factors 
Acts,  defines  goods  for  the  pmposes  of  the  Act  as  "  wares 
and  merchandise,"  and  documents  of  title  as  "  any  bill 
of  lading,  dock  warrant,  warehouse-keeper's  certificate  and 
warrant  or  order  for  the  dehvery  of  goods,  and  any  other 
document  used  in  the  ordinary  com"se  of  business  as  proof 
of  the  possession  or  control  of  goods,  or  authorising  or 
purporting  to  authorise,  either  by  indorsement  or  by 
dehvery,  the  possessor  of  the  document  to  transfer  or 
receive  goods  thereby  represented." 

The  above  definition,  wide  as  is  its  scope,  would  not 
include  a  mere  acknowledgment  by  a  warehouse-keeper 
that  certain  goods  are  held  in  his  warehouse. 

*  This  will  not  be  necessary  in  the  case  of  transferable  certificates 
of  companies  acting  under  special  powers  granted  by  Act  of 
Pju-liament  (see  note  3,  page  65). 
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Act  Protects  Transactions  with  Mercantile 
Agents. 

The  principal  effect  of  the  Act  so  far  as  the  banker  is 
concerned  is  the  protection  afforded  to  a  person  deriving 
title  from  one  who  belongs  to  a  class  of  persons  defined  as 
mercantile  agents. 

Definition  of  Mercsintile  Agent. 

A  mercantile  agent  is  defined  as  "  a  mercantile  agent 
having  in  the  customary  course  of  his  business  as  such 
agent  authority  either  to  sell  goods,  or  to  consign  goods 
for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise  money 
on  the  security  of  goods." 

The  Act  has  been  interpreted  as  applying  only  to  mer- 
cantile transactions,  and  it  has  been  laid  down  that  a  person 
to  be  a  "  mercantile  agent  "  must  belong  to  a  class  of  persons 
who  have  a  business  "  which  carried  to  its  legitimate  result 
would  properly  end  in  selling  or  receiving  payment  for 
goods."  But  although  in  fact  a  person  has  no  such  busi- 
ness, he  will,  it  would  appear,  be  deemed  to  be  a  mercantile 
agent  so  far  as  a  third  party  is  concerned,  provided  the 
transaction  was  one  occurring  in  the  ordinary  course  of 
the  business  of  some  class  of  mercantile  agents,  and  the 
third  party  had  no  means  of  knowing  that  the  agent  was 
not  regularly  employed  in  such  business  {Heymann  v. 
Flewker,  1863,  13  C.B.,  N.S.  579). 

In  the  case  of  an  unauthorised  sale  of  furniture  by  a 
woman  (who  admittedly  was  not  engaged  in  any  kind  of 
broker's  business),  it  was  held  that  the  owner  was  entitled 
to  recover  from  the  purchaser  ;  and  in  the  case  of  Lamb  v. 
Attenborough  (1862,  1  B.  &  S.  831)  a  wine  merchant's 
clerk  entrusted  with  documents  for  pledging  on  his  master's 
behalf  was  held  not  to  be  a  mercantile  agent. 

The  term  "mercantile  agent "  includes,  it  should  be  noted, 
both  a  factor  (that  is,  an  agent  entrusted  with  his  principal's 
goods  for  selling  or  in  consequence  of  a  sale)  and  a  broker 
(that  is,  a  person  employed  to  buy  or  sell  goods  for  a 
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principal,  but  who  does  not  receive  possession  of  the  goods 
themselves).  In  practice  the  same  person  is  often  both  a 
factor  and  a  broker. 

Familiar  instances  of  mercantile  agents  with  whom  the 
banker  does  business  are  shipping  merchants,  and  cotton 
brokers. 

What  Transactions  are  Protected. 

Section  2  of  the  Act  provides — 

(1)  Where  a  mercantile  agent  is,  with  the  consent  of  the 
owner,  in  possession  of  goods  or  of  the  documents  of  title 
to  goods,  any  sale,  pledge,  or  other  disposition  of  the  goods 
made  by  him  when  acting  in  the  ordinary  course  of  business 
of  a  mercantile  agent,  shall,  subject  to  the  provisions  of 
this  Act,  be  as  valid  as  if  he  were  expressly  authorised  by 
the  owner  of  the  goods  to  make  the  same  ;  provided  that 
the  person  taking  under  the  disposition  acts  in  good  faith, 
and  has  not  at  the  time  of  the  disposition  notice  that  the 
person  making  the  disposition  has  not  authority  to  make 
the  same. 

(2)  Where  a  mercantile  agent  has,  with  the  consent  of 
the  owner,  been  in  possession  of  goods  or  of  the  documents 
of  title  to  goods,  any  sale,  pledge,  or  other  disposition, 
which  would  have  been  valid  if  the  consent  had  continued, 
shall  be  vahd  notwithstanding  the  determination  of  the 
consent ;  provided  that  the  person  taking  under  the  dis- 
position has  not  at  the  time  thereof  notice  that  the  consent 
has  been  determined. 

(3)  Where  a  mercantile  agent  has  obtained  possession 
of  any  docimients  of  title  to  goods  by  reason  of  his  being 
or  having  been,  with  the  consent  of  the  owner,  in  possession 
of  the  goods  represented  thereby,  or  of  any  other  documents 
of  title  to  the  goods,  his  possession  of  the  first  mentioned 
documents  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  with  the  consent  of  the  owner. 

(4)  For  the  purposes  of  this  Act  the  consent  of  the  owner 
shall  be  presumed  in  the  absence  of  evidence  to  the  contrary. 
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It  should  be  noted  that  for  the  protection  to  be  obtained 
the  mercantile  agent  must  have  obtained  possession  of  the 
goods  or  documents  of  title  with  the  consent  of  the  owner, 
and  also  in  Ms  capacity  as  a  mercantile  agent.  Thus,  in  the 
case  of  Cale  v.  North  Western  Bank  (1875,  L.R.,  10  C.P. 
354),  Slee,  a  mercantile  agent  (a  sheep's  wool  broker), 
who  was  also  a  warehouse-keeper,  obtained  in  the  latter 
capacity  goat's  wool  for  storing  on  account  of  a  client.  Slee 
pledged  the  wool  with  his  bankers  to  secure  an  advance 
on  his  own  account.  It  was  held  that  the  owner  of  the 
wool  was  entitled  to  recover  it  from  the  bank  as  it 
had  been  entrusted  to  Slee  merely  in  his  capacity  as 
warehouse-keeper  and  not  in  his  capacity  as  a  mercantile 
agent. 

A  mercantile  agent  may  pledge  goods  or  documents  of 
title  to  secure  a  past  debt,  but  the  goods  cannot  be  held 
as  a  security  for  a  greater  sum  than  the  amount  of  the 
agent's  interest  in  them  at  the  time  of  the  pledge. 

Where  goods  are  pledged  by  a  mercantile  agent  in  con- 
sideration of  the  delivery  to  him  of  other  goods  or  docu- 
ments of  title  or  negotiable  securities,  the  pledgee  acquires 
no  greater  interest  in  the  goods  than  the  value  of  the 
securities  delivered  in  exchange. 

For  the  purposes  of  the  Act  "  an  agreement  with  a  clerk 
or  other  person  authorised  in  the  ordinary  course  of  business 
to  make  contracts  of  sale  or  pledge  on  his  behalf  shall  be 
deemed  to  be  an  agreement  with  the  agent." 

Sections  8  to  10  of  the  Act  deal  with  dispositions  of  goods 
by  purchasers  and  sellers.  Their  effect  is  to  protect  a 
purchaser  or  pledgee  who  receives  goods  or  documents  of 
title  from  a  person  who  continues  in  their  possession  after 
having  sold  the  goods ;  or  from  a  purchaser  who  has 
obtained  lawful  possession  before  paying  for  the  goods. 

PLEDGE 

The  usual  method  of  obtaining  a  title  to  goods  offered 
as  security  is  by  way  of  pledge.    A  pledge  is  the  delivery 
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of  possession  of  goods,  chattels,  or  negotiable  securities, 
for  the  securing  of  a  debt  or  other  obhgation.  Observe  the 
distinction  between  a  pledge  and  a  mortgage  or  charge. 
In  the  latter  cases  possession  of  the  property  subject  to  the 
charge  is  not  essential.  There  cannot  be  a  pledge,  however, 
without  possession  of  the  thing  pledged.  Possession  may 
be  actual  or  constructive.  Thus,  the  pledge  of  a  bill  of 
lading  is  a  constructive  delivery  of  possession  of  the  goods 
represented  by  it.  So  also  is  the  pledge  of  dock  warrants, 
warehouse-keeper's  certificates,  etc.,  by  a  mercantile  agent 
or  by  a  vendor  continuing  in  possession,  or  a  purchaser 
who  has  obtained  possession  before  paying.  A  pledge  of  the 
dock  warrants,  warehouse-keeper's  certificates,  etc.,  how- 
ever, by  a  person  other  than  of  the  classes  mentioned  will 
be  deemed  to  be  a  pledge  not  of  the  goods  themselves,  but 
only  of  the  actual  documents,  and  will  confer  a  merely 
equitable  right  to  the  goods. 

The  dehvery  by  the  owner  of  goods  of  the  key  of  the 
warehouse  in  which  they  are  stored  is  constructive  delivery 
of  possession. 

The  pledgee  may  sell  the  goods  on  default  by  the  pledgor. 
Default  will  occur  on  the  failure  of  the  pledgor  to  make 
repayment  at  the  time  stipulated.  If  no  time  for  repay- 
ment has  been  fixed,  default  will  occur  when  demand  for 
repayment  has  been  made  and  not  complied  with.  If  the 
sale  does  not  realise  suf&cient  to  satisfy  the  debt,  the  balance 
is  recoverable  from  the  pledgor. 

Dehvery  of  the  goods  to  the  pledgor  determines  the 
pledge.  If  the  pledgee  delivers  the  goods  to  an  agent  on 
his  behalf  (even  although  such  agent  be  the  pledgor  himself) 
the  goods  are  deemed  to  be  still  in  the  pledgee's  possession. 

Pledge  of  Bills  of  Lading  as  Security  for 
Bank  Acceptances. 

The  document  of  pledge  should  contain  an  authority  to 
accept  and  an  undertaking  to  provide  for  the  bills  at  or 
before  maturity  in  addition  to  the  usual  power  of  sale. 
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Hypothecation. 

Where  it  is  not  possible  to  give  possession  of  the  goods, 
a  letter  of  hypothecation  may  be  signed,  undertaking  to 
give  a  pledge  later.  A  contract  of  h5^othecation  gives  a 
right  to  take  possession,  but  until  possession  has  been 
obtained  the  title  to  the  goods  is  only  an  equitable  one, 
and  may  be  defeated  by  a  sale  or  other  pledge  of  the  goods. 
The  banker's  equitable  claim  to  goods  hypothecated  will  be 
good  as  against  a  trustee  in  bankruptcy  or  a  liquidator. 

BILLS  OF  SALE 

A  document  that  gives  to  the  holder  or  grantee  power  to 
take  possession  of  personal  chattels,  as  defined  by  the  Bills 
of  Sale  Acts,  is  a  bill  of  sale,  and  must  be  registered  within 
seven  days  from  its  execution.  Failure  to  register  will 
avoid  the  document.  The  Bills  of  Sale  Acts,  1878  and  1882, 
do  not  apply  to  pledges,  where,  as  we  have  seen,  there  is  an 
immediate  transfer  of  possession,  but  apply  especially  to 
mortgages  which  give  only  a  right  to  possession.  If  a 
transferee  of  goods  can  get  lawful  possession  without  pro- 
duction of  a  bill  of  sale,  his  title  will  be  vahd  although  he 
may  have  failed  to  observe  the  provisions  of  the  Act  as  to 
registration,  etc.  The  Bills  of  Sale  Acts  are  concerned 
with  documents,  not  transactions.  If  a  transaction  is  of 
a  kind  defined  by  the  Acts,  and  is  put  into  writing,  it  must 
be  in  a  prescribed  form  and  be  registered  as  a  bill  of  sale. 
If,  however,  the  writing  is  merely  confirmatory,  the  transac- 
tion being  complete  and  binding  apart  from  it,  registration 
as  a  bill  of  sale  is  not  required. 

Definition. 

The  Bills  of  Sale  Act,  1878,  provides  as  follows — 

(4)  The  expression  "  bill  of  sale  "  shall  include  bills 
of  sale,  assignments,  transfers,  declarations  of  trust 
without  transfer,  inventories  of  goods  with  receipt 
thereto  attached,  or  receipts  for  purchase  moneys  of 
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goods,  and  other  assurances  of  personal  chattels,  and 
also  powers  of  attorney,  authorities,  or  licences  to  take 
possession  of  personal  chattels  as  security  for  any  debt, 
and  also  any  agreement,  whether  intended  or  not  to  be 
followed  by  the  execution  of  any  other  instrument,  by 
which  a  right  in  equity  to  any  personal  chattels,  or  to 
any  charge  or  security  thereon,  shall  be  conferred. 

Dociixnents  that  are  not  Bills  of  Sale. 

The  Act  (4)  provides  that  the  term  "  bill  of  sale  "  shall 
not  include — 

assignments  for  the  benefit  of  the  creditors  of  the 
person  making  or  giving  the  same,  marriage  settlements, 
transfers  or  assignments  of  any  ship  or  vessel  or  any 
share  thereof,  transfers  of  goods  in  the  ordinary  course 
of  business  of  any  trade  or  caUing,  bills  of  sale  of  goods 
in  foreign  ports  or  at  sea,  bills  of  lading,  India  warrants, 
warehouse-keepers'  certificates,  warrants  or  orders  for 
the  deUvery  of  goods,  or  any  other  documents  used  in 
the  ordinary  course  of  business  as  proof  of  the  possession 
or  the  control  of  goods,  or  authorising  or  purporting  to 
authorise,  either  by  indorsement  or  delivery,  the  pos- 
sessor of  such  document  to  transfer  or  receive  goods 
thereby  represented. 

The  BiUs  of  Sale  Act  (1878)  Amendment  Act,   1882, 
provides  as  follows — 

17.  Nothing  in  this  Act  shall  apply  to  any  debentures 
issued  by  any  mortgage,  loan,  or  incorporated  company, 
and  secured  upon  the  capital  stock  or  goods,  chattels,  and 
effects  of  such  company. 

The  Bills  of  Sale  Act,  1891,  (1)  provides  that— 

An  instrument  charging  or  creating  any  security 
on  or  declaring  trusts  of  imported  goods  given  or  executed 
at  any  time  prior  to  their  deposit  in  a  warehouse,  factory, 
or  store,  or  to  their  being  re-shipped  for  export,  or 

6— (1407) 
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delivered  to  a  purchaser  not  being  the  person  giving  or 
executing  such  instrument,  shall  not  be  deemed  a  bill 
of  sale  within  the  meaning  of  the  Bills  of  Sale  Acts,  1878 
and  1882. 

Definition  of  Personal  Chattels. 

The  Bills  of  Sale  Act,  1878,  defines  personal  chattels  as 
follows — 

4.  The  expression  "  personal  chattels  "  shall  mean 
goods,  furniture,  and  other  articles  capable  of  complete 
transfer  by  delivery,  and  (when  separately  assigned  or 
charged)  fixtures  and  growing  crops,  but  shall  not 
include  chattel  interests  in  real  estate,  nor  fixtures 
(except  trade  machinery  as  hereinafter  defined),  when 
assigned  together  with  a  freehold  or  leasehold  interest 
in  any  land  or  building  to  which  they  are  afiixed,  nor 
growing  crops  when  assigned  together  with  any  interest 
in  the  land  on  which  they  grow,  nor  shares  or  interests 
in  the  stock,  funds,  or  securities  of  any  government,  or 
in  the  capital  or  property  of  incorporated  or  joint  stock 
companies,  nor  choses  in  action,  nor  any  stock  or  produce 
upon  any  farm  or  lands  which  by  virtue  of  any  covenant 
or  agreement  or  of  the  custom  of  the  country  ought  not 
to  be  removed  from  any  farm  where  the  same  are  at  the 
time  of  making  or  giving  of  such  bill  of  sale. 

5.  Trade  machinery  shall,  for  the  purposes  of  this 
Act,  be  deemed  to  be  personal  chattels,  and  any  mode  of 
disposition  of  trade  machinery  by  the  owner  thereof 
which  would  be  a  bill  of  sale  as  to  any  other  personal 
chattels  shall  be  deemed  to  be  a  bill  of  sale  within  the 
meaning  of  this  Act. 

7.  No  fixtures  or  growing  crops  shall  be  deemed, 
under  this  Act,  to  be  separately  assigned  or  charged  by 
reason  only  that  they  are  assigned  by  separate  words, 
or  that  power  is  given  to  sever  them  from  the  land  or 
building  to  which  they  are  affixed,  or  from  the  land  on 
which  they  grow,  without  otherwise  taking  possession 


GOODS  AND  DOCUMENTS  OF  TITLE  TO  GOODS  75 

of  or  dealing  with  such  land  or  building,  or  land,  if  by 
the  same  instrument  any  freehold  or  leasehold  interest 
in  the  land  or  building  to  which  such  fixtures  are  affixed, 
or  in  the  land  on  which  such  crops  grow,  is  also  conveyed 
or  assigned  to  the  same  persons  or  person. 

Section  43  of  the  Bankruptcy  Act,  1914,  provides  as 
follows — 

(1)  Where  a  person  engaged  in  any  trade  or  business 
makes  an  assignment  to  any  other  person  of  his  existing 
or  future  book  debts  or  any  class  thereof,  and  is  sub- 
sequently adjudicated  bankrupt,  the  assignment  shall  be 
void  against  the  trustee  as  regards  any  book  debts  which 
have  not  been  paid  at  the  commencement  of  the  bank- 
ruptcy unless  the  assignment  has  been  registered  as  if 
the  assignment  were  a  bill  of  sale  given  otherwise  than 
by  way  of  security  for  the  pajTnent  of  a  sum  of  money, 
and  the  provisions  of  the  Bills  of  Sale  Act,  1878,  with 
respect  to  the  registration  of  bills  of  sale  shall  apply 
accordingly,  subject  to  such  necessary  modifications  as 
may  be  made  by  rules  under  that  Act. 

(2)  Provided  that  nothing  in  this  section  shall  have 
effect  so  as  to  render  void  any  assignment  of  book  debts 
due  at  the  date  of  the  assignment  from  specified  debtors, 
or  of  debts  groN^-ing  due  under  specified  contracts,  or  of 
any  assignment  of  book  debts  included  in  a  transfer 
of  a  business  made  bond  fidt  and  for  value,  or  in  any 
assignment  of  assets  for  the  benefit  of  creditors  generally. 

(3)  For  the  purposes  of  this  section,  "  assignment " 
includes  assignment  by  way  of  security  and  other 
charges  on  book  debts. 

A  bill  of  sale  intended  as  security  for  an  advance  must 
be  in  a  form  prescribed  by  the  Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882,  and  must  expressly  state  the  chat- 
tels comprised  by  it.  The  bill  of  sale  will  be  void,  except 
against  the  grantor,  as  regards  any  chattels  not  described 
therein.    Every  bill  of  sale  must  be  registered  and  the 
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registration  must  be  renewed  every  five  years.  The  con- 
sideration must  be  stated  and  be  not  less  than  thirty 
pounds.  If  there  are  two  bills  of  sale  in  respect  of  the 
same  chattels,  priority  will  be  determined  according  to  the 
date  of  registration.  A  transfer  of  a  bill  of  sale  does  not 
require  registration. 


CHAPTER  VII 

MISCELLANEOUS   SECURITIES 

LIFE  POLICIES 

A  LIFE  policy  is  a  contract  between  the  assurance  company 
and  the  assured,  of  whom  a  special  degree  of  good  faith 
is  required  (see  page  8).  The  policy  is  granted  on  the 
faith  of  certain  representations  made  by  the  person  effecting 
the  assurance.  The  latter  must  not  only  have  made  no 
false  statements,  but  he  must  have  concealed  no  material 
facts  which  if  disclosed  might  conceivably  have  aflected 
the  wilhngness  of  the  company  in  granting  the  pohcy. 

A  Hfe  poUcy  in  a  first-class  company  is,  subject  to  the 
absence  of  false  statements  and  non -disclosure  of  material 
facts  by  the  assured,  a  good  security  to  the  extent  of  its 
surrender  value.  The  latter  may  be  ascertained  on 
inquiry  from  the  company,  and,  as  a  rule,  does  not  accrue 
until  the  poUcy  has  been  in  force  for  at  least  three  years. 
The  amount  of  the  surrender  value  varies  with  different 
companies,  but  generally  represents  at  first  about  one-third 
of  the  premiums  paid,  the  proportion  increasing  with  the 
duration  of  the  pohcy.  Whole-Ufe  policies,  which  are 
payable  only  on  the  death  of  the  assured,  carry  a  smaller 
surrender  value  than  endowment  pohcies,  which  are  payable 
alternatively  at  a  fixed  date  or  upon  the  prior  death  of  the 
assured.  In  all  cases  it  is  desirable  that  the  banker  should 
periodically,  say  every  three  years,  ascertain  from  the 
company  a  fresh  surrender  value. 

A  pohcy  may  carry  with  it  the  right  to  participate  in  the 
company's  profits,  or  it  may  be  a  non-participating  pohcy. 

A  pohcy  may  be  effected  by  a  person  for  his  own  benefit 
on  the  hfe  of  himself  or  on  that  of  another  person.  In  the 
latter  case,  however,  the  policy  will  be  invalid  unless  the 
person  effecting  it  has  an  insurable  interest  in  the  hfe  of  the 
assured.     The   insurable   interest   must   be    a   pecuniary 
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interest,  and  the  extent  of  the  latter  will  be  the  limit  of  the 
benefit  which  the  assured  may  derive  under  the  policy. 
A  creditor,  or  a  surety,  has  an  insurable  interest  in  the  life 
of  the  debtor,  and  a  wife  in  the  life  of  her  husband.  A 
husband  may  have  an  insurable  interest  in  the  Hfe  of  his 
wife,  or  a  child  in  the  life  of  its  parent,  or  vice  versd,  but 
in  such  cases  an  insurable  interest  will  not  be  presumed 
merely  on  account  of  the  relationship. 

A  company  is  entitled  to  evidence  of  the  assured's  age 
before  paying  the  policy  moneys.  On  production  of  a 
certificate  of  birth,  the  policy  will  be  indorsed,  or  a  certifi- 
cate issued,  to  the  effect  that  the  age  is  "  admitted."  If 
the  age  has  not  been  admitted  before  the  pohcy  is  deposited, 
the  banker  should  immediately  take  steps  to  have  it  done, 
as  otherwise  considerable  delay  and  inconvenience,  and, 
if  the  age  has  been  incorrectly  stated,  some  loss,  may 
result  when  a  claim  has  to  be  made. 

The  last  premium  receipts  should  be  deposited,  and  care 
should  be  taken  that  the  premiums  are  not  allowed  to  lapse. 
Thirty  days'  grace  is  usually  allowed  for  payment.  The 
result  of  failure  to  pay  the  premiums  within  the  days  of 
grace  will  depend  upon  the  conditions  indorsed  on  the 
policy.  Sometimes  these  provide  that  the  surrender  value, 
if  any  exists,  shall,  until  exhausted,  be  apphed  to  keeping 
the  pohcy  alive.  In  other  cases  the  policy  lapses,  but 
may  be  renewed  subject  to  a  fresh  medical  examination 
of  the  assured ;  or  it  may  become  automatically  paid  up. 

In  the  case  of  policies  of  well-known  companies  effected 
under  the  ordinary  tables,  the  banker  will  generally  be 
familiar  with  the  conditions  indorsed.  In  other  cases, 
the  latter  should  be  carefully  perused  for  unusual  stipula- 
tions. The  policy  may  provide  that  it  shall  be  void  if  the 
assured  dies  by  his  own  hands  or  at  the  hands  of  justice. 
As  a  rule,  however,  such  a  condition  is  modified  by  a  proviso 
that  the  policy  shall  be  vaUd  to  the  extent  of  any  interest 
acquired  by  an  assignee.  Very  often  there  are  conditions 
as  to  residence,  foreign  travel,  or  occupation. 
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Life  policies  are  assignable  under  the  Policies  of  Assurance 
Act,  1867.  To  obtain  the  legal  title,  with  power  to  sue 
on  the  policy,  an  assignment  in  writing  is  necessary  and 
notice  of  the  assignment  must  be  given  to  the  company. 
A  memorandum  charging  the  policy  as  security  is  not  an 
assignment  within  the  meaning  of  the  Act,  but  an  equitable 
mortgage,  as  to  the  effect  of  which  see  below.  Until  notice 
of  the  assignment  has  been  given  to  the  company  the 
banker  has  only  an  equitable  title  to  the  policy,  and  takes 
subject  to  any  existing  equities,  whether  notice  of  such 
equities  has  or  has  not  been  given  to  the  company.  Where 
there  are  two  or  more  legal  assignments  of  the  same  policy, 
the  assignee  who  first  gives  notice  will  obtain  priority. 
But  if  the  assignment  is  taken  with  notice  of  existing 
interests,  priority  cannot  be  obtained  merely  by  giving 
notice.  Every  bank  has  its  own  printed  form  of  assign- 
ment, which  is  a  deed  assigning  the  pohcy  absolutely  subject 
to  the  assignor's  right  of  redemption. 

The  assignment  should  contain  covenants  by  the  assignor 
to  pay  the  premiums,  to  commit  no  act  which  may  invali- 
date the  policy,  and  in  the  event  of  the  pohcy  lapsing  to 
take  out  a  new  policy  and  assign  the  same  to  the  bank ; 
also  a  power  to  sell  or  to  surrender,  and,  in  the  event  of  the 
assignor's  failure  to  pay  the  premiums,  power  for  the  bank 
to  pay  and  to  add  them  to  the  amount  of  the  debt  secured. 

The  deposit  of  a  life  pohcy  as  security  will  create  an 
equitable  charge.  The  position  of  an  equitable  mortgagee 
of  a  hfe  pohcy,  however,  is  very  unsatisfactory,  as  he  does 
not  by  giving  notice  to  the  company  obtain  priority  over 
a  prior  assignment  or  charge  even  although  notice  of  such 
has  not  been  given  to  the  company,  provided  the  prior 
assignee  or  mortgagee  has  acted  without  neghgence. 

It  is  therefore  very  necessary  for  the  bank's  protection 
always  to  have  the  usual  deed  of  assignment  executed,  and 
in  practice  this  is  almost  invariably  done.^  Sometimes  it 
may  happen  that  the  customer  is  unwilling  that  notice 

*  See  Appendix. 
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should  be  given.  Even  so,  however,  the  usual  form  should 
be  executed,  as  then  the  legal  title  may  be  obtained  at  any 
time  by  giving  notice.  The  customer  may  prefer  to  sign 
an  informal  document  charging  the  policy  with  repayment 
of  the  overdraft'  or  other  accommodation  granted,  but  such 
a  document,  even  if  notice  of  it  is  given  to  the  company, 
gives  only  the  rights  of  an  equitable  mortgagee  which,  as  we 
have  seen,  are  precarious. 

Some  policies,  and  industrial  pohcies  generally,  cannot  be 
assigned  without  the  consent  of  the  assurance  company. 
Where  there  is  such  a  restriction,  no  advance  should  be 
made  until  the  company's  written  consent  to  the  assignment 
has  been  obtained. 

Notice  to  the  assurance  company  of  the  assignment  is 
usually  given  in  duplicate,  with  a  request  for  the  return  of 
one  part  indorsed  with  the  company's  acknowledgment. 
The  company  is  bound  by  the  Policies  of  Assurance  Act, 
1867,  to  acknowledge  notice  in  writing  upon  payment  of  a 
fee  not  exceeding  five  shillings.  The  company  should 
also  be  asked  to  state  whether  it  has  had  notice  of  any 
other  dealings,  and  this  information  although  not  incumbent 
on  the  company  to  disclose,  is  in  practice  always  given.  If 
the  company  has  had  notice  of  any  other  assignments  the 
documents  must  be  obtained  together  with  discharges,  and 
it  should  be  seen  that  these  are  all  duly  stamped  and  show 
a  clear  title  to  the  policy. 

Notice  of  assignment  may  be  given  after  the  death  of  the 
assured,  and  will  take  effect  as  from  the  date  of  notice. 

Where  a  policy  is  effected  by  a  person  on  his  own  life  for 
the  benefit  of  another  (as,  for  instance,  by  a  husband  for 
his  wife's  benefit),  both  should  join  in  the  assignment. 
Where  the  policy  is  for  the  benefit  of  children  under  age 
it  cannot  be  validly  assigned. 

A  life  pohcy  is  in  some  cases  desirable  as  supplementary 
security,  as,  for  instance,  in  the  case  of  a  charge  on  a 
life  interest.  A  banker  has  an  insurable  interest  in  the 
life  of  a  debtor  customer  and  may  insure  the  latter's  hfe 
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for  his  own  benefit,  A  life  policy  is  especially  desirable 
in  the  case  of  an  unsecured  or  only  partially  secured  over- 
draft where  there  is  any  risk  of  loss  in  the  event  of  the 
customer's  death. 

In  the  event  of  a  claim  being  made  under  the  policy,  the 
company  will  require  the  pohcy,  the  assignment,  a  death 
certificate  (if  the  claim  arises  from  death),  the  last  premium 
receipt,  and,  if  the  age  has  not  already  been  admitted, 
evidence  of  the  assured's  age. 

BOOK  DEBTS,  ETC. 

The  banker  is  sometimes  offered  as  security  a  charge  on 
a  trader's  book  debts,  or  retention  moneys,  or  other  moneys 
either  due  or  accruing  due.  Such  securities  belong  to  a 
class  of  property  called  choses  in  action,  comprising  property 
of  a  kind  not  capable  of  being  held  in  physical  possession, 
but  which  in  fact  amount  merely  to  a  right  to  sue.  Exam- 
ples are  shares  and  stocks,  life  policies,  debts,  legacies,  etc. 
Shares  and  stocks  may  be  assigned  under  the  Companies 
Acts  ;  fife  policies  under  the  Policies  of  Assurance  Act,  1867. 
Debts  and  other  choses  in  action  may,  under  the  Judicature 
Act,  1873,  be  assigned  so  that  the  assignee  acquires  full 
legal  rights  with  power  to  sue  in  his  own  name.  The 
assignment,  however,  must  be  absolute  and  not  merely  by 
way  of  charge ;  it  must  be  in  writing  signed  by  the  assignor ; 
and  notice  in  writing  of  the  assignment  must  be  given  to 
the  party  to  be  charged.  The  assignee  takes  subject  to 
any  defences,  or  right  of  set-off,  which  the  debtor  may 
be  able  to  set  up  against  the  assignor,  and  his  title  dates 
from  the  time  of  notice.  He  cannot,  however,  by  giving 
notice  obtain  priority  over  any  charge  of  which  he  was 
aware  when  he  took  his  own  assignment. 

A  mortgage  transferring  the  whole  of  the  mortgagor's 
interest  with  a  proviso  for  redemption  will  take  effect  as  an 
absolute  assignment. 

Until  notice  has  been  given  there  is  always  the  chance 
that  the  debtor  may  pay  off  the  mortgagor.     Moreover, 
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as  the  assignee's  title  dates  from  the  date  of  notice,  until 
notice  has  been  given  a  subsequent  assignee  may,  by  giving 
notice,  obtain  priority. 

In  the  event  of  the  bankruptcy  of  the  assignor,  if  notice 
of  the  assignment  has  not  already  been  given  to  the  debtor 
the  debt  will  pass  to  the  trustee  in  bankruptcy  as  being  in 
the  order  and  disposition  of  the  bankrupt.  ^  This  rule  does 
not  apply,  however,  to  limited  companies,  and  if,  where 
the  bank  holds  an  assignment  of  a  company's  book  debts, 
the  company  goes  into  liquidation  before  notice  has  been 
given,  the  debts  will  not  vest  in  the  liquidator. 

Where  debts  or  other  choses  in  action  are  accepted  as 
security,  a  mortgage  assigning  the  debt  absolutely  with  a 
proviso  for  redemption  should  be  executed.  In  addition 
to  the  usual  covenants,  there  should  be  a  proviso  that  it 
shall  not  be  incumbent  upon  the  bank  to  sue  for  the  debt. 
If,  in  the  absence  of  such  a  clause,  the  bank  fail  to  enforce 
the  necessary  remedies,  it  may  be  held  liable  to  the 
mortgagor  for  any  loss  resulting  from  its  neglect. 

Before  advancing  an5rthing  it  is  desirable  always  to 
ascertain  from  the  debtor  the  amount  still  owing  and 
whether  he  has  had  notice  of  any  other  claims.  The 
debtor  is  not 'bound  to  reply,  but  if  he  does,  it  must  be  to 
the  best  of  his  knowledge  and  belief.  The  debtor's 
acknowledgment  should  be  deposited  with  the  bank. 

Debts  or  choses  in  action  may  be  equitably  assigned  by 
any  informal  agreement  charging  the  assignor's  interest 
in  the  property  with  repayment  of  the  advance.  A  letter 
addressed  by  the  customer  to  the  debtor  may  take  effect 
as  an  equitable  assignment,  provided  that  the  debtor  is 

*  By  the  Bankruptcy  Act,  1914,  Section  38,  which  provides  that 
the  property  of  a  bankrupt  divisible  amongst  his  creditors  shall 
include  all  goods  being,  at  the  commencement  of  the  bankruptcy, 
in  the  possession,  order  or  disposition  of  the  bankrupt,  in  his  trade 
or  business,  by  the  consent  and  permission  of  the  true  owner,  under 
such  circumstances  that  he  is  the  reputed  owner  thereof,  provided 
that  things  in  action  other  than  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business  shall  not  be  deemed 
goods  within  the  meaning  of  this  section. 
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given  to  understand  that  the  debt  has  been  made  over  to 
the  bank  as  security.  Where  such  a  letter  is  being  relied 
on,  the  banker  should  satisfy  himself  that  it  is  so  worded 
as  to  make  quite  clear  to  the  debtor  the  nature  of  the 
transaction.  Mere  instructions  given  to  the  debtor  by  the 
customer  to  pay  moneys  to  the  bank  may  be  cancelled  by 
the  customer  without  the  bank's  knowledge. 

An  cissignment  in  the  form  required  by  the  Judicature 
Act  will,  imtil  notice  has  been  given,  take  effect  as  an 
equitable  assignment. 

The  banker  cannot  under  an  equitable  assignment  sue 
for  the  debt  in  his  o^vn  name,  but  "  if  the  assignor  refuses 
his  co-operation  the  Court  has  jurisdiction  to  order  what  is 
necessary." 

By  Section  43  of  the  Bankruptcy  Act,  1914,  *  a  general 
assignment  of  existing  or  future  book  debts,  if  not  regis- 
tered as  a  bill  of  sale,  will  be  void  against  a  trustee  in 
bankruptcy  as  regards  any  debts  which  have  not  been  paid 
at  the  commencement  of  the  bankruptcy.  An  assignment 
includes  assignments  by  way  of  security  and  other  charges 
on  book  debts.  An  assignment  of  a  particular  debt  or 
particular  debts  does  not  require  registration. 

Assignments  of  book  debts  by  limited  companies  require 
to  be  registered  with  the  Registrar  of  Joint  Stock 
Companies.  * 

SHIP  MORTGAGES 

A  British  ship  must  be  registered  under  the  British 
Shipping  Act,  1894.  The  Act  requires  the  property  in  a 
ship  to  be  divided  into  sixty-four  shares.  No  person 
may  own  a  fractional  part  of  a  share  of  a  ship,  but  any 
number  of  persons,  not  exceeding  five,  may  own  jointly  a 
share  or  shares,  or  the  ship  itself.  A  corporation  may  be 
registered  as  owner  in  its  corporate  name. 

A  legal  mortgage  of  a  ship  or  of  a  share  therein  is  required 

to  be  in  a  form  prescribed  by  the  Act,  and  must  be  produced 

^  For  Section,  see  page  75. 
*  See  page  96. 
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to  the  Registrar  for  registration  and  indorsement  at  the 
port  of  registry.  Forms  may  be  obtained  from  any 
Registrar  of  British  ships.  Registration  should  be  effected 
immediately  after  completion,  as  where  there  are  two  or 
more  mortgages  of  the  same  ship  or  share,  priority  is 
determined  by  the  date  of  registration. 
Section  35  of  the  Act  provides  that — 

Every  registered  mortgagee  shall  have  power  absolutely 
to  dispose  of  the  ship  or  share  in  respect  of  which  he  is 
registered,  and  to  give  effectual  receipts  for  the  purchase- 
money,  but  where  there  are  more  persons  than  one 
registered  as  mortgagees  of  the  same  ship  or  share,  a 
subsequent  mortgagee  shall  not,  except  under  the  order 
of  a  Court  of  competent  jurisdiction,  sell  the  ship  or 
share  without  the  concurrence  of  every  prior  mortgagee. 

A  registered  mortgage  of  a  ship  or  share  may  be  trans- 
ferred. The  instrument  of  transfer  must  be  in  a  prescribed 
form,  and  must  be  produced  to  the  Registrar  for 
registration  and  indorsement. 

Section  15  (1)  provides  that — 

The  certificate  of  registration  shall  be  used  only  for  the 
lawful  navigation  of  the  ship,  and  shall  not  be  subject 
to  detention  by  reason  of  any  title,  lien,  charge,  or  interest 
whatsoever  had  or  claimed  by  any  owner,  mortgagee, 
or  other  person  to,  on,  or  in  the  ship. 

The  owner  of  a  ship  or  share  may  give  an  equitable 
mortgage  thereon.  The  mortgage,  however,  cannot  be 
registered,  and  notice  of  it  is  not  receivable  by  the  registrar. 
In  practice  the  banker  rarely  advances  against  an  equitable 
charge,  as  a  subsequent  legal  mortgagee  would  by  regis- 
tration obtain  priority  even  although  he  had  taken  with 
notice  of  the  prior  unregistered  charge.  Where,  however, 
the  banker  holds  a  registered  charge  and  subsequently 
receives  notice  of  a  second  mortgage,  whether  registered  or 
not,  he  must  follow  the  usual  rule  and  break  the  account, 


CHAPTER  VIII 

SECURITIES   BY   OR   ON   ACCOUNT  OF   SOME   SPECIAL 
CUSTOMERS 

Infants. 

Contracts  by  infants  other  than  for  necessaries  are 
unenforceable,  as  is  also  any  ratification  of  such  contracts 
made  after  coming  of  age.  Hence  a  banker  \nH.  not 
accept  securities  from  or  allow  an  overdraft  on  account 
of  a  person  whom  he  knows  to  be  under  the  age  of 
twenty-one. 

Lunatics. 

A  person  insane  at  the  time  of  entering  into  a  contract 
may  avoid  it  provided  it  can  be  shown  that  the  other  party 
to  it  was  aware  of  his  condition.  Where  a  person  is  found 
insane  by  inquisition,  a  committee  consisting  of  one  or  more 
persons  may  be  appointed  to  look  after  his  affairs.  A 
contract  made  during  a  lucid  interval  by  a  person  who  has 
been  foimd  insane  by  inquisition  will  not  be  binding  unless 
the  inquisition  has  been  superseded. 

Intoxicated  Persons. 

A  person  who  on  entering  into  a  contract  is  to  the  know- 
ledge of  the  other  party  so  intoxicated  as  to  be  incapable  of 
knowing  what  he  is  doing,  may  subsequently  avoid  the 
contract.  If  later,  when  sober,  he  chooses  to  affirm  the 
contract,  it  will  be  binding  and  may  not  be  repudiated. 

Married  Women. 

A  married  woman  may  enter  into  valid  contracts 
and  bind  her  separate  estate.  She  may  guarantee 
and  deposit  securities  against  her  own  or  another's 
account,    but    excepting    where    she    is    canying    on    a 

85 


86  bankers'  securities  against  advances 

trade,  ^  there  is  no  personal  remedy  and  a  judgment  will  only 
affect  her  separate  estate,  if  she  has  any,  or  which  she  may 
acquire  subsequently  to  the  judgment.  The  chief  danger  in 
dealings  with  a  married  woman  is  that  her  separate  estate 
may  be,  and  frequently  is,  the  subject  of  a  settlement 
with  a  restraint  upon  anticipation,  in  which  case  a  judg- 
ment against  her  will  extend  only  to  any  income  from 
the  property  in  her  hands,  or  accrued  due,  at  the  time 
of  the  judgment.  2  In  the  case  of  a  mortgage  of  landed 
property,  care  should  be  taken  to  ascertain  whether  the 
property  is  free  from  restraint,  as  the  deeds  do  not  always 
disclose  it.  In  accepting  a  guarantee  or  securities  for  the 
account  of  a  third  party  from  a  woman,  whether  married 
or  single,  the  document  should  be  carefully  explained,  as  if 
executed  in  ignorance  of  its  real  meaning  and  effect  the 
Court  may  hold  the  security  to  be  not  binding. 

Partners. 

Any  one  partner  is  an  agent  for  the  firm  and  may  primd 
facie  borrow  money  for,  or  deposit  securities  on  behalf 
of,  the  firm. 

A  partner  cannot  bind  the  firm  by  deed  and  may  execute 

^  Until  the  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913, 
a  married  woman  could  only  be  made  bankrupt  if  trading  altogether 
apart  from  her  husband.  The  1913  Act,  however,  provided  that 
"  Every  married  woman  who  carries  on  a  trade  or  business,  whether 
separately  from  her  husband  or  not,  shall  be  subject  to  the  bank- 
ruptcy laws  as  if  she  were  a  feme  sole,"  and  that  she  may  be  made 
bankrupt,  if  a  final  order  or  judgment  has  been  obtained  against 
her,  although  the  order  or  judgment  may  be  expressed  to  be  payable 
out  of  her  separate  property.  The  Act  of  1913  has  been  repealed, 
but  its  provisions  as  far  as  bankruptcy  is  concerned,  are  re-enacted 
by  the  Bankruptcy  Act,  1914,  and  the  reference  to  married  women, 
here  noted,  is  contained  in  Section  125. 

•  The  Bankruptcy  and  Deeds  of  Arrangement  Act,  1913  (Section 
12  (3),  now  repealed  and  re-enacted  by  the  Bankruptcy  Act,  1914, 
Section  52),  considerably  modified  the  effect  of  such  a  restraint. 
The  section  provides  as  follows — 

Where  a  married  woman  who  has  been  adjudged  bankrupt 
has  separate  property  the  income  of  which  is  subject  to  restraint 
on  anticipation,  the  Court  shall  have  power,  on  the  application 
of  the  trustee,  to  order  that  during  such  time  as  the  Court  may 
order,  the  whole  or  some  part  of  such  income  be  paid  to  the 
trustee  for  distribution  amongst  the  creditors,  and  in  the  exercise 
of  such  power  the  Court  shall  have  regard  to  the  means  of 
subsistence  available  for  such  woman  and  her  children. 
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an  equitable  but  not  a  legal  mortgage,  a  guarantee  under 
hand  but  not  a  bond. 

The  validity  of  any  contract  by  one  partner  alone  is 
subject  to  the  transaction's  being  necessary  to  and  in  the 
ordinary  course  of  the  firm's  business.  In  practice,  there- 
fore, it  is  desirable  that  a  guarantee,  or  a  deposit  of  securi- 
ties, or  even  a  request  for  an  overdraft,  should  be  entered 
into  by  all  the  partners.  In  the  case  of  an  equitable  mort- 
gage by  one  partner  there  may  be  delay  and  difficulty  in 
getting  a  legal  mortgage,  as  one  partner  has  no  power  to 
bind  the  firm  by  deed. 

In  the  absence  of  any  agreement  to  the  contrary,  the 
death  or  the  bankruptcy  of  a  partner  dissolves  the  partner- 
ship. In  the  case  of  an  overdrawn  partnership  account, 
on  the  death  of  a  partner,  if  it  is  desired  to  retain  the 
liabihty  of  his  estate  for  the  balance,  the  account  must 
be  broken  and  fresh  transactions  put  through  a  new  account. 
Otherwise,  by  the  rule  in  Clayton's  Case  (see  page  13), 
subsequent  payments  to  credit  wiU  reduce  the  debt  of  the 
old  firm  and  subsequent  withdrawals  will  constitute  a  new 
debt  owing  from  the  new  jQrm.  Where  a  guarantee  or 
other  security  of  a  third  party  is  held  against  the  firm's 
account,  after  a  change  in  partnership  (whether  brought 
about  by  death,  bankruptcy,  or  retirement)  failure  to  stop 
the  account  will  discharge  the  surety  from  liabihty  in 
respect  of  future  transactions.  Where  partnership  pro- 
perty is  held  as  security,  the  charge  will  not  cover  advances 
made  subsequently  to  a  change  in  partnership,  unless  the 
guarantee  or  document  of  charge  provides  otherwise. 
Where  the  charge  is  an  equitable  one  it  may  be  made  to 
apply  to  the  new  firm  by  oral  agreement  of  the  partners, 
although  a  written  agreement  signed  by  all  the  partners  is 
desirable.  In  the  case  of  a  legal  mortgage,  an  agreement 
extending  it  to  the  new  account  should  be  under  seal.  A 
written  agreement  not  under  seal  will  give  an  equitable 
charge  only. 

The  banker  has  no  lien  on  moneys  or  securities  belonging 
to  a  partner  for  the  debt  of  the  firm,  or  vice  versd. 
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Executors. 

An  executor  has  no  implied  power  to  borrow  money  so  as 
to  bind  the  estate  of  the  deceased,  but  he  may,  unless  for- 
bidden by  the  will,  pledge  specific  assets  against,  and  is  per- 
sonally liable  far,  any  moneys  advanced  to  him  as  executor. 
Where  there  are  co-executors,  one  executor  may  act  for  the 
rest,  but  a  charge  on  landed  property  must  be  entered  into 
by  all.  It  is  customary  and  desirable  for  a  charge  whether 
on  real  or  personal  property  to  be  executed  by  all  the 
executors.  In  the  event  of  a  withdrawal  of  any  securities 
belonging  to  the  deceased,  it  is  desirable  that  all  the  execu- 
tors should  sign  the  receipt,  or,  if  delivered  up  to  one  of 
them,  that  the  written  authority  of  all  should  be  obtained. 

Until  probate  of  a  will  has  been  granted  the  executors 
have  no  powers,  and  any  advances  that  may  be  required  for 
the  preliminary  expenses  should  be  made  on  the  personal 
account  of  the  executors  secured  by  their  joint  and  several 
guarantee.  Before  making  the  advance  the  banker  should 
satisfy  himself,  usually  by  requiring  the  introduction  of 
the  solicitors  to  the  estate,  that  the  persons  with  whom  he 
is  dealing  are  the  executors  named  in  the  will. 

A  person  under  the  age  of  twenty-one  cannot  act  as  an 
executor. 

A  sole  executor  on  death  is  succeeded  by  his  executor. 
If  there  is  no  will,  fresh  letters  of  administration  of  the 
property  of  the  original  testator  must  be  taken  out. 

Trustees. 

Where  securities  are  received  from  trustees,  all  the 
trustees  should  concur  in  the  deposit.  Trustees  may  not, 
unless  expressly  empowered  by  the  instrument  creating  the 
trust,  delegate  their  powers,  and  in  every  transaction  all 
the  trustees  should  act.  On  the  death  of  one  of  two  or 
more  trustees,  the  survivor  or  survivors  must  act ;  on  the 
death  of  a  sole  trustee,  his  executor  or  administrator.  The 
instrument  creating  the  trust  may,  however,  provide 
otherwise,  and  on  the  death  of  a  trustee  the  banker  should 
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allow  no  fresh  transactions  until  he  has  ascertained  what 
are  the  provisions  of  the  trust  deed,  if  there  is  one. 

No  advances  should  be  made  to  or  securities  received 
from  trustees  until  the  banker  has  satisfied  himself  that  the 
trustees  are  acting  within  their  powers.  Even  where  an 
advance  to  trustees  is  secured  by  their  joint  and  several 
guarantee,  if  they  have  no  power  to  borrow  the  advance 
will  be  void,  and,  there  being  no  principal  debt,  the 
guarantee  will  be  ineffective. 

BANKRUPTCY 

If  the  banker  has  notice  of  an  act  of  bankruptcy  by  the 
customer  he  cannot  enter  into  any  further  dealings  with  the 
customer's  property,  and  must  refuse  to  pay  his  cheques. 
Otherwise  if  Nnthin  three  months  of  the  act  of  bankruptcy 
a  petition  is  presented  on  which  a  receiving  order  is  made 
any  time  later,  any  cheques  paid,  since  notice  of  the  act 
of  bankruptcy,  will  have  to  be  refunded  to  the  trustee. 
After  the  expiration  of  three  months,  if  no  petition  has  been 
presented  the  danger  is  past  and  transactions  with  the 
bankrupt  cannot  be  impugned. 

Any  cheques  that  have  been  cashed,  or  other  dealings 
with  the  bankrupt,  without  notice  of  the  act  of  bankruptcy, 
will  be  valid  until  the  making  of  a  receiving  order.  After 
a  receiving  order  has  been  made,  however,  notice  is  imma- 
terial, and  the  bankrupt  can  make  no  valid  disposition  of  his 
money  or  property. 

Undischarged  Bankrupt  and  After-Acquired 
Property. 
Any  money  or  other  property  which  the  bankrupt 
acquires  after  his  bankruptcy  (that  is,  after  his  adjudica- 
tion) may  be  claimed  by  his  trustee  subject,  however,  to 
any  interests  created  by  the  bankrupt  in  favour  of  third 
parties.  Until  the  trustee  has  intervened,  the  bankrupt 
may  enter  into  dealings,  and  give  a  good  title  to  third 
parties,  in  respect  of  after-acquired  property.  A  fixed 
loan  may  quite  safely  be  made  to  an  undischarged  bankrupt 
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against  security  (including  deeds  of  leasehold  or  freehold 
property),  provided  the  security  has  been  received  after 
bankruptcy.  The  practical  objection  to  any  dealings  with 
an  undischarged  bankrupt  is  the  difficulty  of  making  sure 
that  cash  or  securities  in  his  hands  are  genuinely  after 
acquired  property.  An  ordinary  current  account  cannot 
safely  be  worked,  as  it  is  hardly  practicable  to  ascertain 
whether  every  credit  received  has  been  acquired  after 
bankruptcy.  ^ 

Proof  in  Bankruptcy. 

Where  the  banker  does  not  hold  security  it  is  generally 
desirable  to  send  in  a  proof  before  the  first  meeting,  as  this 
will  enable  him  to  vote  at  the  election  of  a  trustee.  Where 
security  of  the  bankrupt  is  held,  proof  should  not  as  a  rule 
be  made  until  after  the  first  meeting.  If  a  proof  is  sent  in 
before,  the  banker  will  be  obUged,  except  in  a  few  cases 
which  need  not  be  referred  to  here,  to  abide  by  the  figure 
at  which  he  has  valued  the  security,  however  much  the 
latter  may  fluctuate.  If  proof  is  made  after  the  first 
meeting,  however,  more  latitude  is  allowed  and  the  creditor 
may  revalue  practically  as  he  chooses,  until  the  security 
has  been  taken  over  by  the  trustee.  Where,  however, 
a  creditor  revalues  at  a  higher  figure,  he  must  refund  to  the 
estate  any  excess  dividend  received  by  reason  of  his  low 
valuation  at  first.  Thus,  suppose  there  is  owing  to  him 
£500,  and  he  holds  security  that  is  valued  at  £200.    He 

*  The  effect  of  the  Bankruptcy  Act,  1914,  Section  47  (2),  appears 
to  be  practically  to  prohibit  the  working  of  an  account  with  an 
undischarged  bankrupt  (after  notice  of  his  being  such),  except 
with  the  consent  of  and  on  the  responsibility  of  the  trustee  or  the 
Board  of  Trade.     The  Section  provides  as  follows — 

Where  a  banker  has  ascertained  that  a  person  having  an 
account  with  him  is  an  undischarged  bankrupt,  then  unless  the 
banker  is  satisfied  that  the  account  is  on  behalf  of  some  other 
person,  it  shall  be  his  duty  forthwith  to  inform  the  trustee  in 
bankruptcy  or  the  Board  of  Trade  of  the  existence  of  the  account, 
and  thereafter  he  shall  not  make  any  payments  out  of  the  account 
except  under  an  order  of  the  Court  or  in  accordance  with  instruc- 
tions from  the  trustee  in  bankruptcy,  unless  by  the  expiration  of 
one  month  from  the  date  of  giving  the  information  no  instructions 
have  been  received  from  the  trustee. 
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receives  a  dividend  of  10s.  in  the  {,  on  the  net  £300.  If 
later  on  he  wishes  to  revalue  the  security  at  ;£100  more, 
that  is,  at  ^^300,  his  original  proof  should  have  been  for 
£200  only,  and  he  must  refund  ten  shiUings  in  the  pound 
on  the  £100.  If,  on  the  other  hand,  his  original  valuation 
had  been  too  high,  he  would  on  revaluing  be  entitled  to 
receive  an  additional  dividend  from  the  estate  if  and  when 
available. 

A  seciu"ed  creditor  is  entitled  to  give  the  trustee  notice 
to  take  up  the  security  at  the  assessed  value  or  to  be 
barred  after  six  months  from  all  interest  in  the  security. 
The  advantage  of  this  is  that  in  the  event  of  the  failure  of 
the  trustee  to  redeem  within  six  months,  the  security  may 
be  held  for  whatever  it  realises  over  and  above  the  amount 
of  the  debt. 

Where  securities  belonging  to  a  third  party  are  held, 
proof  may  be  made  in  respect  of  the  whole  of  the  customer's 
debt  without  any  deduction  in  respect  of  the  securities. 
If  the  latter,  however,  have  been  realised  before  proof  is 
made  and  the  proceeds  credited  to  the  customer,  proof  can 
only  be  made  for  the  net  amount  owing.  If  it  is  desired 
to  prove  for  the  whole  debt  without  deduction  and  the 
agreement  with  the  surety  allows  this,  the  proceeds  should 
be  put  to  a  suspense  account. 

COMPANIES 

The  powers  of  companies  created  by  Royal  Charters 
or  by  special  Act  of  Parhament,  or  subject  to  the  provisions 
of  general  Acts,  are  determined  by  the  particular  charter 
or  Act.  A  company  created  by  charter  may  borrow 
money  and  secure  repayment  by  a  mortgage  under  seal 
of  its  property,  even  although  express  power  to  borrow  or 
mortgage  is  not  given  in  the  charter.  A  company  formed 
by  special  Act  or  under  the  provisions  of  a  general  Act, 
although  without  express  power  to  borrow,  may  have  an 
impUed  power,  but  this  will  depend  upon  the  object  of  the 
undertaking  for  which  it  has  been  created. 
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LIMITED  COMPANIES 

The  majority  of  companies  with  which  a  banker  does 
business  are  limited  companies  registered  under  the 
Companies  Acts.  The  Companies  (Consohdation)  Act, 
1908,  repealed  the  earlier  Acts.  The  provisions  of  the 
latter  were,  however,  in  substance  re-enacted  and  the 
Act  of  1908  apphes  to  earlier  limited  companies  as  if  they 
had  been  formed  and  registered  under  it. 

Memorandum  of  Association. 

A  company  has  only  such  powers  as  are  contained  in 
or  may  be  impUed  from  its  memorandum  of  association. 
The  memorandum  is  the  company's  charter  and  its  terms, 
with  a  few  exceptions,  are  unalterable  except  with  the 
consent  of  the  Court.  In  dealings  with  companies  it  should 
not  be  overlooked  that  if  the  memorandum  confers  no 
express  power  to  enter  into  a  transaction  of  the  kind  pro- 
posed, the  validity  of  the  transaction  will  in  general  depend 
upon  whether  it  is  conducive  to  the  objects  of  the  company 
as  defined  by  the  memorandum.  A  trading  company  may, 
although  without  express  power  to  borrow  or  to  mortgage, 
obtain  loans  and  secure  them  by  a  mortgage  or  charge  on 
any  of  its  property,  provided  that  there  are  no  restrictions 
in  its  regulations.  A  non-trading  company  has  no  imphed 
power  to  borrow. 

A  loan  to  a  company  that  has  no  power  to  borrow  is 
absolutely  void,  as  will  also  be  any  security  given  in  support 
of  it.  The  security  may  be  held,  however,  so  far  as  the 
advance  has  been  applied  to  the  discharge  of  any  debts 
duly  incurred  by  the  company.  Even  if  the  company's 
borrowing  powers  are  extended  later,  the  advance,  never 
having  been  binding,  will  continue  void,  and  cannot  be 
ratified.  It  is  important  to  remember  that  if  the  advance 
is  void,  a  guarantee  or  other  security  of  a  third  party  will, 
equally  with  securities  belonging  to  the  company,  be 
released. 
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Articles  of  Association. 

It  is  important  to  understand  the  difference  between 
the  memorandum  of  association  and  the  articles  of 
association.  The  memorandum  is  the  company's  charter 
and  limits  its  powers.  The  articles  are  merely  regulations 
affecting  the  management  and  may  explain  or  quahfy  the 
memorandum.  If,  however,  any  of  the  provisions  of  the 
articles  and  the  memorandum  are  contradictory,  the 
memorandum  must  prevail. 

It  is  not  incumbent  on  a  company  to  register  articles  of 
association,  but  if  it  does  not  do  so  the  model  articles  in 
Table  A  in  the  first  schedule  to  the  Companies  (ConsoUda- 
tion)  Act,  1908,  will  be  the  regulations  of  the  company. 
Wliere  articles  are  registered  the  provisions  of  Table  A  will 
still  apply  excepting  so  far  as  they  may  be  expressly  waived 
or  modified. 

Table  A  ^  provides  that  the  amount  of  moneys  borrowed 
by  the  directors,  and  undischarged,  shall  not  without  the 
consent  of  the  company  in  general  meeting,  exceed  the 
amount  of  the  issued  share  capital. 

When  a  banker  receives  the  articles  of  association  of  a 
company  he  should  mark  on  them  from  whom,  and  when, 
they  were  received.  The  secretary  of  the  company  shoiild 
indorse  on  the  copy  that  it  is  a  complete  one,  and  that  none 
of  the  articles  has  been  varied  since  the  copy  was  made. 

Limitation  on  Borrowing  Powers. 

The  banker  is  to  be  deemed  to  have  notice  of  the  terms 
of  the  memorandum  and  the  articles,  and  must  see  that 
any  restriction  on  the  power  to  borrow  or  to  mortgage  is 
observed.  The  memorandum  is  practically  imalterable, 
and  any  advance  not  complying  with  the  conditions  or 
hmits  laid  down  by  it  is,  as  we  have  seen,  absolutely  void, 
and  cannot  be  made  binding  even  if  the  company's  powers 
are  extended  at  a  later  period.  Usually,  however,  the 
memorandtmi  leaves  the  borrowing  powers  open,  any  Umit 
or  restriction  being  contained  in  the  articles.    The  articles 

*  Section  73. 
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may  be  altered  by  a  special  resolution  (see  below),  so  that 
if  a  proposed  advance  is  within  the  powers  conferred  by 
the  memorandum,  any  limit  contained  in  the  articles  can, 
if  necessary,  be  removed  without  difficulty. 

Where  the  articles  mention  a  limit  which  the  borrowing 
is  not  to  exceed,  it  may  be  desirable  to  obtain  a  declaration 
in  writing  by  the  directors  to  the  effect  that  the  proposed 
advance  will  not  cause  the  limit  to  be  exceeded.  Where 
the  limit  is  contained  in  the  memorandum,  it  may  be 
desirable  to  obtain  a  statutory  declaration. 

Although  the  company's  power  to  borrow  is  unlimited, 
the  articles  may  provide  that  the  directors  in  exercising 
the  borrowing  powers  shall  act  in  accordance  with  certain 
regulations.  Any  such  regulations  purely  affecting  the 
internal  management  of  the  company  are,  however,  no 
concern  of  a  third  party,  and  the  banker  may,  provided  the 
company's  power  to  borrow  is  unrestricted,  safely  rely  on 
the  signatures  of  the  directors.  Thus,  if  the  articles  pro- 
vide that  a  loan  entered  into  by  the  directors  shall  be 
sanctioned  by  a  resolution  in  general  meeting  (as  in  the 
case  of  Table  A  (73)  referred  to  above)  the  banker  is 
entitled  to  assume  that  such  a  resolution  has  been  passed. 
In  order  to  avoid  possible  disputes  later,  however,  it  will 
generally  be  desirable  to  insist  on  being  satisfied  before  the 
advance  is  made,  that  all  the  formalities  required  by  the 
articles  have  been  observed. 

Where  the  sanction  of  a  special  resolution  is  required, 
however,  the  banker  is  not  entitled  to  assume  that  it  has 
been  obtained.  The  reason  for  this  is  that  a  special 
resolution  must  be  registered  with  the  Registrar  of  Joint 
Stock  Companies,  and  registration  acts  as  notice  to  third 
parties  of  the  passing  of  the  resolution. 

Precautions  to  be  observed  before  making 
an  Advance. 

Where  an  advance  against  securities  is  proposed,  the 
banker,  after  satisfying  himself  that  it  is  within  the  power 
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of  the  company,  should  require  a  resolution  to  be  passed, 
by  the  directors,  if  they  are  empowered  to  act,  authorising 
the  overdraft,  the  execution  of  the  charge,  and  the  deposit 
of  the  securities.  As  the  charge,  whatever  its  form,  should 
secvue  all  moneys  advanced,  the  resolution  should  not  fix 
or  refer  to  any  hmit  of  overdraft.  A  copy  of  the  resolution 
signed  by  the  chairman  or  secretary  should  be  obtained. 

Before  the  advance  is  actually  made,  the  banker  should 
cause  a  search  to  be  made  at  the  office  of  the  Registrar  of 
Joint  Stock  Companies  for  any  mortgages  or  charges  created 
by  the  company  which  are  required  by  law  to  be  registered. 
Such  mortgages  or  charges  must  be  registered  within 
twenty-one  days  of  their  creation.  It  is  also  desirable  to 
inspect,  before  the  charge  to  the  bank  is  executed,  the 
company's  mortgage  register  to  see  whether  there  are  any 
recent  mortgages  or  charges  that  have  not  been  registered, 
or  which  do  not  need  to  be  registered  publicly. 

In  the  case  of  pubhc  companies,  it  is  necessary  to  be 
satisfied  that  the  company  has  obtained  from  the  Registrar 
a  certificate  entitling  it  to  commence  business  and,  in  the 
case  of  a  new  company,  the  Registrar's  certificate  should 
be  produced  for  the  bank's  inspection  before  any  cheques 
are  paid.  Until  the  Registrar's  certificate  has  been 
obtained,  a  pubhc  company  cannot  enter  into  a  binding 
contract. 

Registration  of  Charges. 

The  Companies  (Consohdation)  Act,  1908,  Section  93, 
requires  the  following  mortgages  or  charges  created  after 
the  1st  July,  1908,  by  companies,  to  be  registered  with  the 
Registrar  of  Joint  Stock  Companies  within  twenty-one 
days  of  their  creation — 

(a)  A  mortgage  or  charge  for  the  purpose  of  securing 
any  issue  of  debentures. 

(b)  A  mortgage  or  charge  on  uncalled  share  capital 
of  the  company. 

(c)  A  mortgage  or  charge  created   or  evidenced  by 
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an  instrument  which  if  executed  by  an  individual  would 
require  registration  as  a  bill  of  sale. 

{d)  A  mortgage  or  charge  on  any  land  wherever 
situate  or  any  interest  therein. 

(e)  A  mortgage  or  charge  on  any  book-debts  of  the 
company. 

(/)  A  floating  charge  on  the  undertaking  or  property 
of  the  company. 

A  mortgage  or  charge  of  Stock  Exchange  securities  or 
negotiable  instruments  does  not  require  registration. 

Failure  to  register  will  make  the  security  void  as  against 
a  Hquidator  and  other  creditors,  but  the  UabiUty  for  the 
debt  will  hold  good. 

The  Registrar  must  give  a  certificate  of  registration,  and 
this  should  be  deposited  with  the  security. 

It  should  be  noted  that  registration  must  be  effected 
within  twenty-one  days  from  the  actual  date  of  creation 
of  the  charge.  If  the  charge  is  dated  some  time  after  its 
actual  completion  and  registered  within  twenty-one  days 
of  the  date  on  the  document  but  after  the  expiration  of 
more  than  twenty-one  days  from  the  date  when  it  actually 
was  completed,  it  would  appear  from  the  decision  in  the 
case  of  Esberger  v.  Capital  and  Counties  Bank  (1913,  2  Ch. 
366)  that  the  charge  is  void. 

Debentiires. 

A  mortgage  from  a  company  is  frequently  taken  in  the 

form  of  a  debenture,  creating  a  floating  charge  on  the 

company's    assets    and    undertaking,    including    uncaUed 

capital.     Sometimes,  in  addition  to  a  floating  charge,  the 

debenture  also  contains  a  fixed  charge  on  the  whole,  or  a 

portion,  of  the  company's  freehold  and  leasehold  property. 

A  fixed  charge  operates  as  an  equitable  charge,  and  the 

company  is  prohibited  from  dealing  with  the  property 

subject  to  it.  ^    A  floating  charge,  on  the  other  hand, 

^  The  title  deeds  of  the  property  covered  by  the  fixed  charge 
ought,  however,  to  be  deposited  with  the  bank  :  otherwise  a  later 
mortgagee  may  get  priority  over  the  bank.     (See  later,  pp.  97-98.) 


SECURITIES    OF  SPECIAL  CUSTOMERS  d7 

leaves  the  company  free  to  deal  with  the  property  subject 
to  the  charge,  by  sale,  lease,  mortgage,  or  otherwise, 
as  it  thinks  fit,  until  the  company  ceases  to  be  a  going 
concern,  or  until  the  debenture  holder  intervenes.  The 
debenture  holder  is  entitled  to  step  in  and  prevent  any 
further  dealings  with  the  property,  subject  to  his  float- 
ing charge  as  soon  as  the  company  makes  default,  or 
even  before,  if  his  security  is  endangered  by  a  judgment 
creditor.  Until  winding  up  or  the  appointment  of  a 
receiver  by  the  debenture  holder,  the  company  may 
create  a  specific  mortgage  on  particular  assets.  Sometimes 
the  debenture  prohibits  the  creation  of  any  charge  in 
priority  to  or  pari  passu  with  the  floating  charge  of  the 
debenture.  If  a  mortgagee  has  notice  of  such  proviso,  his 
mortgage  will  be  postponed  to  the  debenture,  but  otherwise 
the  specific  charge  will  take  priority.  A  mortgagee,  how- 
ever, even  if  he  has  notice  of  the  debenture,  is  not  therefore 
to  be  presumed  to  have  notice  of  the  terms  contained  in  it. 

The  Companies  (Consohdation)  Act,  1908,  Section  212, 
provides  that  where  a  company  is  being  wound  up,  a 
floating  charge  on  the  undertaking  or  property  of  the 
company  created  within  three  months  of  the  commence- 
ment of  the  winding  up,  shall,  unless  it  is  proved  that  the 
company  was  solvent  when  the  charge  was  created,  be 
invalid,  except  to  the  amount  of  any  cash  paid  to  the 
company  at  the  time  of  or  subsequently  to  the  creation  of 
the  charge,  with  interest  thereon  at  the  rate  of  5  per  cent, 
per  annum. 

The  banker  in  his  dealings  with  a  company  is  not  to  be 
deemed  to  have  notice  of  the  terms  of  debentures,  or  even 
of  their  existence,  merely  by  reason  of  his  holding  certain 
of  them  against  the  account  of  another  customer. 

An  equitable  mortgagee  may  take  priority  over  deben- 
ture holders,  if  the  latter  have  acted  negligently.  Thus, 
where  debentures  have  been  created  containing  a  specific 
mortgage  on  property,  suppose  the  title-deeds  relating  to 
the  property  charged  under  the  debentures  are  allowed 
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to  remain  in  the  company's  possession  and  are  deposited 
with  its  bankers  as  security  against  an  overdraft.  The  bank 
may  be  aware  of  the  existence  of  the  debentures,  but  if 
they  are  ignorant  of  the  specific  charge  and  refrain  from 
inquiry  as  to  the  conditions  of  the  debentures,  they  will  be 
entitled  to  priority,  on  the  ground  that  the  debenture 
holders  by  not  obtaining  possession  of  the  deeds  had  left 
the  company  free  to  deal  with  the  property. 

Re-issue  of  Debentures. 

Where  a  company  redeems  any  debentures  or  debenture 
stock  previously  issued,  then,  unless  its  articles  or  the 
conditions  of  issue  of  the  debentures  or  debenture  stock 
expressly  otherwise  provide,  or  unless  the  debentures  or 
stock  have  or  has  been  redeemed  in  pursuance  of  any 
obligation  on  the  company  so  to  do  (not  being  an  obligation 
enforceable  only  by  the  person  to  whom  the  redeemed 
debentures  were  issued  or  his  assignees),  it  may  keep  the 
debentures  or  stock  alive  for  the  purpose  of  re-issue.  The 
same  debentures  or  stock  may  be  re-issued  or  others  issued 
in  their  place.  In  order  to  keep  the  debentures  aUve  they 
may  be  transferred  into  the  name  of  a  nominee  of  the 
company,  and  a  tremsfer  by  such  nominee  will  operate  as  a 
re-issue  of  the  debentures. 

A  debenture  that  has  been  re-issued  must  be  re-stamped 
as  a  new  debenture. 

Debentures  may  be  deposited  against  a  fluctuating  over- 
draft, and  are  not  to  be  deemed  to  be  redeemed  merely  by 
reason  of  the  account  at  any  time  ceasing  to  be  in  debit. 

Debentures  as  Security. 

Where  debentures  are  issued  to  a  bank  as  security,  it  is 
usual  for  a  collateral  agreement  under  the  hand  of  the 
directors  to  be  signed  explaining  the  terms  on  which  the 
debentures  are  held.  The  charge  itself  is  contained  in  the 
debentures,  each  of  which  must  be  stamped  2s.  6d.  per  cent, 
on  its  nominal  value.  The  agreement  is  merely  explanatory, 
and,  unless  containing  a  power  of  sale,  requires  to  be 
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Stamped  6<i.  only.  It  is  important  that  the  title-deeds 
of  the  landed  property,  if  any  is  owned,  should  be 
deposited,  as  otherwise  the  company  may  create  charges 
which  will  be  entitled  to  priority  over  the  debentures. 
Where  the  debentures  contain  a  fixed  charge,^  and  it  is 
desired  to  get  the  full  legal  estate,  a  trust  deed  is  some- 
times executed,  vesting  the  legal  title  to  the  property 
subject  to  the  charge  in  trustees  with  power  to  appoint  a 
receiver  or  to  sell  the  property.  WTiere  the  bank's  deben- 
ture is  the  only  one  created,  the  trustees  will  usually  be 
nominees  of  the  bank.  Where  there  are  second  debentures, 
the  trustees  will  represent  the  first  debenture  holders,  and 
will  be  entitled  to  the  deeds.  If  the  bank's  debenture  is 
a  second  debenture,  notice  should  be  served  on  the  first 
debenture  holders  or,  if  there  are  trustees,  on  the  trustees. 

INDUSTRIAL  AND  PROVIDENT  SOCIETIES 
Industrial  and  Provident  Societies  may,  under  the 
Industrial  and  Provident  Societies  Act,  1893,  if  their  rules 
do  not  otherwise  direct,  mortgage  their  land,  and  no  mort- 
gagee is  bound  to  inquire  as  to  the  authority  for  any 
mortgage  by  the  society. 

FRIENDLY   SOCIETIES 
The  Friendly  Societies  Act,  1896,  enables  a  registered 
society,  if  its  rules  so  provide,  to  mortgage  its  land,  and  no 
mortgagee  is  bound  to  inquire  as  to  the  authority  for  any 
mortgage  by  the  trustees. 

^  A  fixed  charge  operates  as  an  equitable  charge  (see  p.  96). 
The  weakness  of  an  equitable  charge  when  the  question  of  priorities 
arises  has  been  discussed  elsewhere  (see  p.  41).  Consequently, 
where,  as  will  generallj'  happen,  the  bank  is  relying  for  its  security 
upon  the  company's  freehold  or  leasehold  property,  it  will  often 
be  desirable  to  get  a  legal  mortgage  of  the  property.  As  a  rule, 
a  legal  mortgage  will  be  obtained  by  way  of  a  trust  deed,  as  men- 
tioned above.  Where,  however,  the  security  is  required  for  the 
bank's  protection  only,  and  there  is  no  intention  of  keeping  the 
debentures  alive  aften^ards,  it  may  be  convenient  to  dispense  with 
a  debenture  altogether,  and  to  have  executed,  instead  of  a  deben- 
ture, a  document  containing  a  legal  mortgage  of  the  company's 
land  and  buildings,  together  with  a  floating  charge  on  the  other 
assets. 


CHAPTER  IX 

STAMP  DUTIES 

[This  chapter  contains  brief  notes  on  the  regulations 
relating  to  stamp  duties.  The  scales  of  duties  quoted 
cover  most  ordinary  banking  securities.  For  further 
information,  and  in  all  cases  of  doubt,  the  reader  is  advised 
to  consult  Alpe's  Law  of  Stamp  Duties,  or  some  other 
standard  text-book.] 

Instruments  chargeable  with  stamp  duty  must  as  a 
general  rule  be  stamped  with  impressed  stamps.  In  certain 
cases,  however,  where  the  duty  does  not  exceed  2s.  6d., 
adhesive  stamps  may  be  used.  The  following  are  examples 
of  cases  in  which  adhesive  stamps  may  be  used  :  a  memo- 
randum of  deposit  of  marketable  securities ;  receipts ; 
bills  of  exchange  (including  cheques)  payable  on  demand, 
or  at  sight,  or  on  presentation,  or  at  a  period  not  exceeding 
three  days  after  date  or  sight,  and  hable  to  a  fixed  duty  of 
2d. ;  an  agreement  to  let  a  furnished  dwelling-house  or 
apartments  for  any  definite  term  less  than  a  year  ;  a  lease 
of  any  dwelling-house  or  part  of  a  dwelling-house  for  a 
definite  period  not  exceeding  a  year  at  a  rent  not  exceeding 
the  rate  of  £10  per  annum.  In  the  case  of  contract  notes 
and  bills  of  exchange  or  promissory  notes  drawn  or  made 
out  of  the  United  Kingdom,  adhesive  stamps  only  can  be 
used. 

An  instrument  stamped  with  an  adhesive  stamp  is  not 
to  be  deemed  duly  stamped  unless  the  stamp  is  effectively 
cancelled.  The  stamp  ought  to  be  affixed  before  signature 
and  deUvery. 

A  memorandum  of  deposit  of  marketable  securities  or 
other  agreement  under  hand  (including,  of  course,  the 
common  form  of  guarantee),  chargeable  with  the  fixed 
duty  of  6d.,  or  an  agreement  to  let  a  furnished  house,  charge- 
able with  the  fixed  duty  of  5s.,  may  be  stamped  within 
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fourteen  days  of  execution.  On  failure  to  stamp  within  the 
period,  a  penalty  of  £10  in  addition  to  the  stamp  duty 
may  be  charged. 

The  following  instruments  chargeable  with  ad  valorem 
duty  may  be  stamped  within  thirty  days  of  execution — 

Bond,  covenant,  or  instrument  of  any  kind  whatsoever. 

Conveyance  on  sale. 

Lease  or  tack. 

Mortgage,  bond,  debenture,  covenant,  and  warrant 
of  attorney  to  confess  and  enter  up  judgment. 

Settlement. 

The  penalty  for  failure  to  stamp,  within  thirty  days  of 
execution,  an  instrument  of  the  kind  referred  to  above  is, 
in  addition  to  the  unpaid  duty,  £10,  together  with,  where 
the  unpaid  duty  exceeds  £10,  interest  at  five  per  cent,  per 
annum  on  such  duty  from  the  date  of  execution  until  the 
amount  of  interest  is  equal  to  the  unpaid  duty.  In  addi- 
tion, a  fine  of  £10  together  with  a  sum  equal  to  the  stamp 
duty,  may  also  be  charged,  "  but  in  practice  the 
Commissioners  rarely  enforce  it "  fAlpe's  Law  of  Stamp 
Duties,  page  43). 

The  Commissioners  of  Inland  Revenue,  may,  if  they 
think  fit,  mitigate  or  remit  any  penalty. 

A  policy  of  marine  insurance  may  not  be  stamped  after 
it  is  signed  or  underwritten.  ^  A  policy  made  or  executed 
out  of,  but  being  in  any  manner  enforceable  within,  the 
United  Kingdom,  may  be  stamped  at  any  time  within  ten 
days  after  it  has  been  first  received  in  the  United  Kingdom, 
on  payment  of  the  duty  only. 

A  bill  of  lading  is  not  to  be  stamped  after  execution. 

A  bill  of  exchange  or  promissory  note  is  not  to  be  stamped 

1  The  Stamp  Act,  1891.  Section  95  (1)  (a),  provides,  however, 
that  any  policy  of  mutual  insurance  having  a  stamp  impressed 
thereon  may,  if  required,  be  stamped  with  an  additional  stamp, 
provided  that  at  the  time  when  the  additional  stamp  is  required 
the  policy  has  not  been  signed  or  underwritten  to  an  amount  exceed- 
ing the  sum  or  sums  which  the  duty  impressed  thereon  extends  to 
cover. 
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with  an  impressed  stamp  after  execution,  excepting  as 
provided  by  the  Stamp  Act,  1891,  Section  37  (l).i 

An  instrument  executed  abroad  may,  in  the  absence  of 
other  provision,  be  stamped  within  thirty  days  of  its  arrival 
in  this  country.  If  executed  by  one  party  and  sent  abroad 
for  signature  by  another  party,  it  may  be  stamped  within 
thirty  days  of  its  return. 

If  the  last  day  for  stamping  an  instrument  is  a  Sunday 
or  a  statutory  holiday  (that  is,  August  Bank  HoUday, 
Easter  Monday,  Whit-Monday,  or  Boxing-Day),  stamping 
must  be  effected  on  the  previous  business  day  ;  if  the  last 
day  is  a  public  holiday  other  than  a  statutory  hohday  (that 
is,  Christmas  Day  or  Good  Friday),  the  document  may  be 
stamped  on  the  following  day. 

Where  a  mortgage  or  charge  secures  advances  without 
any  limit,  it  should  be  stamped  (if  liable  to  ad  valorem  duty) 
for  the  amount  which  it  is  desired  the  security  shall  cover, 
say  the  amount  actually  advanced,  or  likely  to  be  advanced. 
If  the  advance  is  increased,  the  instrument  may  be  stamped 
with  an  additional  stamp,  provided  the  amount  secured  has 
not  exceeded  the  amount  covered  by  the  stamping  for  more 
than  thirty  days. 

Agreement,  under  hand  only,  may  in  general  be 
stamped  with  a  fixed  duty  of  6d. 

Assignment,  or  Re-Assignment,  under  seal,  of  a  life 
policy,  debt,  etc.,  by  way  of  security,  is  chargeable  as  a 
mortgage  or  reconveyance  (see  page  107). 

Bill  of  Exchange,  payable  on  demand  or  at  sight,  or 
on  presentation  or  within  three  days  after  date  or  sight,  2d.^ 

Bill   of   Exchange   of   any   other   kind   whatsoever 

1  The  section  provides  as  follows  :  where  a  bill  of  exchange  or 
promissory  note  has  been  written  on  material  bearing  an  impressed 
stamp  of  sufficient  amount  but  of  improper  denomination,  it  may  be 
stamped  with  the  proper  stamp  on  payment  of  the  duty,  and  a 
penalty  of  forty  shillings  if  the  bill  or  note  be  not  then  payable 
according  to  its  tenor,  or  of  ten  pounds  if  the  same  be  so  payable. 

•  The  alteration  from  Id,  to  2d.  was  made  by  the  Finance  Act,  1918:^ 


STAMP  DUTIES  i03 

(except  a  bank  note)  and  Promissory  Note  ^  of  any  kind 
whatsoever  (except  a  bank  note)  drawn  or  expressed  to  be 
payable,  or  actually  paid  and  indorsed  or  in  any  manner 
negotiated  in  the  United  Kingdom. 

Where  the  amount  or  value  of  the 

money  for  which  the  bill  or  note  is  s.    d. 

drawn  or  made  does  not  exceed  £\(i       .        .  2 

Exceeds  ;{10,  and  does  not  exceed  25       .        .  3 

.,25             „                 „         50      .        .  6 

50             „                 „         75       .        .  9 

75             ..                 „       100       .        .      1     0 
„        100,  for  every  ;^100,  and  also 
for  any  fractional  part  of 
j^lOO,  of  such  amount  or 
value 10 

The  duty  on  a  bill  of  exchange  drawn  and  expressed 
to  be  payable  out  of  the  United  Kingdom, '  where  actually 
paid  or  indorsed  or  in  any  manner  negotiated  in  the  United 

*  A  promissory  note  payable  on  demand  or  at  sight  is  liable  to 
ad  valorem  duty, 

•  The  Stamp  Act,  1891,  Section  35,  provides  as  follows — 

(1)  Every  person  into  whose  hands  any  bill  of  exchange  or 
promissory  note  drawn  or  made  out  of  the  United  Kingdom  before 
it  is  stamped,  shall,  before  he  presents  for  payment,  or  indorses, 
transfers,  or  in  any  manner  negotiates,  or  pays  the  bill  or  note, 
aflSx  thereto  a  proper  adhesive  stamp  or  proper  adhesive  stamps 
of  suf&cient  amount,  and  cancel  every  stamp  so  affixed  thereto. 

(2)  Provided  as  follows — 

(a)  If  at  the  time  when  any  such  bill  or  note  comes  into 
the  hands  of  any  bond  fide  holder  there  is  affixed  thereto  an 
adhesive  stamp  eflfectually  cancelled,  the  stamp  shall,  so  far 
as  relates  to  the  holder,  be  deemed  to  be  duly  cancelled, 
although  it  may  not  appear  to  have  been  affixed  or  cancelled 
by  the  proper  person  ; 

(6)  If  at  the  time  when  any  such  bill  or  note  comes  into 
the  hands  of  any  bond  fide  holder  there  is  affixed  thereto  an 
adhesive  stamp  not  duly  cancelled,  it  shall  be  competent  for 
the  holder  to  cancel  the  stamp  as  if  he  were  the  person  by 
whom  it  was  affixed,  and  upon  his  so  doing  the  bUl  or  note 
shall  be  deemed  duly  stamped,  and  as  vaUd  and  available  as  if 
the  stamp  had  been  cancelled  by  the  person  by  whom  it  was 
affixed. 

(3)  But  neither  of  the  foregoing  provisions  is  to  reUeve  any 
person  from  any  fine  or  penalty  incurred  by  him  for  not  cancelling 
an  adhesive  stamp. 
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Kingdom  is,  where  the  amount  tor  which  the  bill  is  drawn 
exceeds  £50,  reduced  so  as  to  be — 

Where  the  amount  exceeds  ^^50  and  does  not 
exceed  ;£100 6d. 

Exceeds  ;^100,  for  every  ;^100,  and  also  for  any 
fractional  part  of  ^100 6d. 

When  a  bill  of  exchange  is  drawn  in  a  set  according  to 
the  custom  of  merchants,  and  one  of  the  set  is  duly  stamped, 
the  other  or  others  of  the  set  shall,  unless  issued  or  in  some 
manner  negotiated  apart  from  the  stamped  bill,  be  exempt 
from  duty  ;  and  upon  proof  of  the  loss  or  destruction  of  a 
duly  stamped  bill  forming  one  of  a  set,  any  other  bill  of 
the  set  which  has  not  been  issued  or  in  any  manner  nego- 
tiated apart  from  the  lost  or  destroyed  bill,  may,  dthough 
unstamped,  be  admitted  in  evidence  to  prove  the  contents 
of  the  lost  or  destroyed  bill. 

Bill  of  Lading  of  or  for  any  goods,  merchandise,  or 
effects  to  be  exported  or  carried  coastwise,  6d.  * 

Bill  of  Sale.  By  way  of  sale,  see  Conveyance. 
By  way  of  security,  see  Mortgage. 

Bond,  by  way  of  security,  see  Mortgage. 

Conveyance,  or  Transfer,  on  sale,  or  operating  as  a 
voluntary  disposition  inter  vivos — 

£  s.    d. 

(1)  Of  any  stock  of  the  Bank  of  England       .         15     6 

(2)  •  Of  any  stock  of  the  Government  of  Canada 

inscribed  in  books  kept  in  the  United 
Kingdom,  or  of  any  Colonial  stock  to 
which  the  Colonial  Stock  Act,  1877, 
applies — 

For  every  ;^100,  and  also  for  any  frac- 
tional part  of  ;^100,  of  the  nominal 
amount  of  stock  transferred     .  .  5     0 

(3)  Of  any  stock,  shares,  or  marketable  securi- 

ties (except  such  stock  as  aforesaid)  : 

^  A  bill  of  lading  for  imported  goods  is  not  chargeable  with  stamp 
duty. 

*  The  Stamp  Act,  1891,  Section  114,  provides  for  the  composition 
for  stamp  duties  on  transfers  of  Canadian  Government  stocks 
inscribed  in  the  books  of  the  Bank  of  England,  and  any  colonial 
stock  to  which  the  Colonial  Stock  Act,  1877,  applies.  The  provision 
was  extended  by  the  Finance  Act,  1894,  Section  39,  to  the  stock 
of  any  foreign  State  or  Government  which  is  inscribed  in  the  books 
of  the  Banlc  of  England. 
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Where  the  amount  or  value  of  the  con- 
sideration for  the  sale  (or,  in  the  case 
of  voluntary  disposition  inter  vivos, 
the  value  of  the  property)  does  not 
exceed  £5  ....  . 
Exceeds  £5  and  does  not  exceed  ;flO 
10  ..  „  15 

15  ..  „  20 

20  „  „  25 

25  .,  „  50 

50  „  „  75 

75  „  „  100 

100  „  „  125 

125  „  „  150 

150  „  „  175 

175  „  „  200 

200  „  „  225 

..       225  .,  „  250 

250  „  „  275 

275  „  „  300 

„  300  :  for  every  ^^50,  and  also  for  any 
fractional  part  of  ;^50,  of  such 
amount  or  value       .... 


£    s.    d. 


1  0 

2  0 


10  0 

15  0 

0  0 

5  0 

10  0 

15  0 

0  0 

5  0 

10  0 

15  0 

0  0 


10     0 


Conveyance,  or  Transfer,  on  sale,  or  operating  as  a 

voluntary  disposition  inter  vivos,  of  any  property,  except 

such  stock,  shares,  or  marketable  security  as  aforesaid — 

Where  the  amount  or  value  of  the  con-  £    s.    d. 

sideration  for  the  sale  (or,  in  the  case 
of  voluntary  disposition  inter  vivos, 
the  value  of  the  property)  does  not 
exceed  £5  ....         . 

Exceeds  £5  and  does  not  exceed  /lO 
10  ..  „  15 

15  ..  „  20 

20  „  „  25 

25  „  „  50 

50  „  „  75 

75  „  „  100 

100  „  „  125 

125  „  „  150 

150  „  „  175 

175  „  „  200       .        .      1 

..200  „  „  225       .        .      1 

..       225  „  „  250       .        .      1 

..       250  „  „  275       .        .1 

275  „  „  300       ..      1   10     0 

300  and  does  not  exceed  ;^500  :  for 
every  ;^50,  and  also  for  any 
fractional  part  of  ;^50,  of  such 
amount  or  value     ...  50 

„  500,  for  every  ;^50,  and  also  for  any 
fractional  part  of  ;^50,  of  such 
amount  or  value     .  .         .         10     0 

»— (X407)  x«  pp. 
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5 

7 
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12 

15 
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In  the  case  of  a  Conveyance,  or  Transfer,  on  sale,  or 
operating  as  a  voluntary  disposition  inter  vivos,  of  any 
property  (excluding  stock  or  marketable  securities),  if  the 
amount  or  value  of  the  consideration  for  the  sale  (or,  in 
the  case  of  voluntary  disposition  inter  vivos,  the  value  of 
the  property)  does  not  exceed  £500,  the  instrument  must 
contain  a  statement  certifying  that  the  transaction  thereby 
effected  does  not  form  part  of  a  larger  transaction  or  a 
series  of  transactions  in  respect  of  which  the  amount  or 
value,  or  the  aggregate  amount  or  value,  of  the  considera- 
tion (in  the  case  of  voluntary  disposition  inter  vivos,  the 
value  of  the  property)  exceeds  £500. 

Equitable  Mortgage,  or  Memorandum  of  Deposit, 
under  hand  only,  of  title-deeds,  policies  of  assurance, 
bills  of  lading,  dock  warrants,  or  any  other  property 
(excepting  stock  or  marketable  securities) — 

For  every  ^100,  and  also  for  any  fractional  part  of    s.    d. 
;£100,  of  the  amount  secured 10 

An  equitable  mortgage  under  seal  or  a  charge  containing 
a  power  of  sale  or  appointment  of  a  receiver  must  be 
stamped  as  a  mortgage  (see  Mortgage). 

A  Transfer  of  an  equitable  mortgage  is  chargeable  with 
6a.  per  cent,  of  the  amount  transferred. 

Equitable  Mortgage,  or  Memorandum  of  Deposit 
OF  Stock,  or  Marketable  Securities,  under  hand 
only  (for  definition  of  "  marketable  security,"  see 
page  109),  6d.  1 

*  War  Savings  Certificates  are  not  marketable  securities  for  the 
purposes  of  the  Stamp  Act,  and  a  memorandum  of  deposit  of  War 
Savings  Certificates  should  be  stamped  Is.  per  cent,  of  the  amount 
secured.  Where,  however,  the  bank  gets  the  mortgagor's  signature 
to  the  official  form  requesting  repayment  of  the  certificates,  it  will, 
as  a  rule,  be  convenient  to  leave  the  memorandum  of  deposit 
unstamped.  Forms  requesting  repayment  of  War  Savings  Certi- 
ficates can  be  obtained  from  any  Post  Office,  and  should  always  be 
signed  by  the  mortgagor. 
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Guarantee,  for  overdraft — 

5.     d. 

Under   hand    only,  »/   not   containing  a  charge 

on  property 6 

A  guarantee  for  overdraft,  under  seal,  requires  to  be  stamped 
with  an  ad  valorem  stamp  of  2s.  6d.  per  cent. 


Lease  or  Tack — 

(1)  For  any  definite  term  not  exceeding  a  year — 

of  any  dwelling-house  or  part  of  a  dwelling- 
house,  at  a  rent  not  exceeding  the  rate  of  ;^10 
per  annum 

(2)  For  any  definite  term  less  than  a  year — 

(a)  Of  any  furnished  dwelling-house  or 
apartments  where  the  rent  for  such 
term  exceeds  ^^25 


5     0 


(6)  Of  any  lands,  tenements,  or  heritable  ^^\  ^^  <i'"y  » 

*   '  !-•      i        ii.        iv  i  J  a  lease  for  a  year  at 

subjects  other  than  as  aforesaid  .        .  the  rem  reserved 

for     the      definite 
term. 

(3)  For  any  other  definite  term  or  for  any  inde-  The  same  duty  as 
finite  term,  of  any  lands,  tenements,  or  heri-  Lue°°or^h"  wmo 
table  subjects,  where  the  consideration,  or  <:oos'def»tion. 
any  part  of  the  consideration,  moving  either 
to  the  lessor  or  to  any  other  person,  consists 
of  any  money,  stock,  or  security. 

Where  the  consideration  or  any  part  of  the  consideration 
is  any  rent,  whether  reserved  as  a  yearly  rent  or  otherwise, 
at  a  rate  or  average  rate — 


If  the  term 

If  the  tenn 

does  not  exceed 

exceeds  35 

If  the  tenn 

35  years  or 

years  but  not 

exceeds 

100 

is  indefiaite. 

100  years. 

irears 

£    ^• 

d. 

£   ^■ 

d. 

£ 

S. 

d. 

Not  exceeding  £5    . 

1 

0 

6 

0 

12 

0 

Exceeds — 

£5  and  does  not  exceed  ;^10 

2 

0 

12 

0 

1 

4 

0 

10 15 

3 

0 

18 

0 

1 

16 

0 

15       „ 

20 

4 

0 

1     4 

0 

2 

8 

0 

20       „ 

25 

5 

0 

1   10 

0 

3 

0 

0 

25       „ 

50 

10 

0 

3     0 

0 

6 

0 

0 

50       „ 

75 

15 

0 

4  10 

0 

9 

0 

0 

75       „ 

100 

1     0 

0 

6     0 

0 

12 

0 

0 

100  for  every  ;^50 

and  also 

for  any  fractional  part  of  ;^50 

10 

0 

3     0 

0 

6 

0 

0 

(4)  Of  any  other  kind  whatsoever  not  hereinbefore 

described 

. 

. 

. 

. 

. 

1 

0 

0 

Memorandum  of  Deposit. — See  Equitable  Mortgage. 
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Mortgage,  Bond,  Debenture. — (1)  Being  the  only  or 
principal  security  (other  than  an  equitable  mortgage)  for 
the  payment  or  repayment  of  money — 


Not  exceeding  ^^10 
Exceeding  ;^10  and  not  exceeding    25 
25  ..  ..         50 


50 
100 
150 
200 
250 


100 
150 
200 

250 
300 


300  ;  for  every  ;^100,  and  also  for 
any  fractional  part  of  ;^100,  of  the  amount 
secured 2    6 

(2)  Being  a  collateral,  additional,  or  substituted  security 
(other  than  an  equitable  mortgage),  or  by  way  of  further 
assurance  where  the  principal  security  is  duly  stamped — 

For  every  ;^100,  and  also  for  any  fractional  part  of      d. 
£\Wi,  of  the  amount  secured 6 

But  the  amount  of  duty  payable  under  this  heading  (2) 
is  not  to  exceed  10s. 

(3)  Being  an  equitable  mortgage,  under  hand  only.  See 
Equitable  Mortgage. 

A  Reconveyance,  Release,  or  Discharge  is  chargeable 
with  6d.  per  cent,  of  the  highest  amount  at  any  time 
secured.  A  mere  receipt  indorsed  on  the  deed  acknow- 
ledging pa5rment  of  the  moneys  secured  is  not  liable  to 
stamp  duty.  A  reconveyance  by  a  building  society 
indorsed  on  the  mortgage  is  exempt  from  stamp  duty. 

A  Transfer  or  an  Assignment  is  chargeable  with  6d.  per 
cent,  of  the  amount  transferred. 


Policy  of  Sea  Insurance  * — 

(1)  Where  the  premium  or  consideration  does  not     s.  d. 
exceed  the  rate  of  2s.  6d.  per  cent,  of  the  sum 
insured       .......  1 

1  A  policy  of  sea  insurance  is  not  to  be  made  for  any  time 
exceeding  twelve  months.  This  was  the  law  prior  to  1901,  but  by 
the  Finance  Act  of  that  year  the  period  might  be  extended  by  30  days. 
The  stamp  duty  in  respect  of  a  continuation  clause  of  this  kiiid  ig 
an  additional  one  of  6d, 
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(2)  In  any  other  case — 

(0)  For  or  upon  any  voyage  : 

WTiere  the  sum  insured  does  not  exceed  s.    d. 

;^250 3 

Exceeds  /250  but  does  not  exceed  ;{500  .  6 

500          „                  „            750  .  9 

750          „                  „          1.000  .  1     0 
'„        1,000  :    for   every  ;£500,  and  any 

fractional  part  of  ;^500  .          .  6 

(6)  For  time  : 
WTiere  the  insurance  is  made  for  any  time, 

(1)  Not  exceeding  six  months  :  three  times 
the  amount  which  would  be  payable 
if  the  insurance  were  made  upon  a 
voyage. 

(2)  Exceeding  six  months  and  not  exceed- 
ing twelve  months  :  six  times  the 
amount  which  would  be  payable  if  the 
insurance  were  made  upon  a  voyage. 

Power  of  Attorney  for  the  sale,  transfer,  etc.,  of 
Government,  etc.,  funds.  The  former  duty  was  repealed 
by  the  Finance  Act,  1917. 

Promissory  Note. — See  Bill  of  Exchange. 

Transfer  of  Mortgage. — See  Mortgage. 

Transfer  of  Stock. — See  Conveyance. 

Reconveyance  of  Mortgage. — See  Mortgage. 


MARKETABLE  SECURITIES 

A  marketable  secTirity  is  defined  by  the  Stamp  Act,  1891, 
as  a  security  of  such  a  description  as  to  be  capable  of  being 
sold  in  any  stock  market  in  the  United  Kingdom.  "  The 
true  test  of  the  apphcability  of  this  definition  to  a  security 
is  not  whether  the  security  is  current  (that  is  to  say,  quoted 
on  any  Stock  Exchange),  but  whether  it  is  a  security  of 
such  a  description  '  as  to  be  capable  according  to  the  use 
and  practice  of  stock  markets  of  being  there  sold  and 
bought.'  "     (Alpe's  Law  of  Stamp  Duties,  page  244.) 

8a— (1407) 


APPENDIX 

LEGAL  AND  EQUITABLE  TITLES 

In  the  foregoing  pages,  much  has  had  to  be  said  regarding 
the  relative  advantages  of  legal  and  equitable  mortgages. 
In  practice,  the  desirability,  or  necessity,  of  getting  the 
full  legal  title  to  a  security,  or  merely  an  equitable  charge, 
is  determined  very  largely  by  the  nature  of  the  transaction. 
A  bank's  available  funds  are,  for  the  most  part,  repayable 
on  demand,  or  at  short  notice.  Consequently  its  advances 
are,  or  ought  to  be,  temporary  only.  A  bank's  funds  are 
most  legitimately  employed  in  financing  current  business, 
and  in  eking  out  and  supplementing  the  trader's  circu- 
lating capital.  In  such  circumstances,  the  banker  does 
not,  as  a  rule,  anticipate  having  to  realize  his  security : 
the  security  is  deposited  in  case  things  go  wrong.  As  a 
rule,  in  such  cases  the  more  informal  the  procedure,  con- 
sistent with  safety,  the  more  convenient  and  economical 
will  it  be  for  everybody  concerned.  But  where  a  bank 
has  seen  fit  to  make  a  more  or  less  permanent  advance, 
or  where  there  is  a  probability  of  the  bank's  having  to 
realize  the  security  eventually,  the  grip  on  the  security 
may  have  to  be  tighter,  and  an  informal  and  merely 
equitable  charge  will  often  be  insufficient.  Some  securi- 
ties, like  life  policies,  because  of  their  very  nature,  may 
obviously  quite  easily  have  to  be  realized  by  the  bank ; 
and,  unless  the  full  legal  title  has  been  obtained,  realiza- 
tion by  the  bank  will  be  impossible  without  the 
co-operation  of  other  people. 
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Abstract  of  Title,  49  sqq. 
Acceptauce  against  security  of 
bills  of  lading,  62  sqq. 

of  cotton  spinner  as  secu- 
rity, 63  sqq. 

Administrator,    charge    by,    for 

own  benefit,  50 
, promise  to  answer  damages, 

3 

.  real  property  vests  in,  50 

Agreement  for  sale  of  land,  3 

in   consideration    of  mar- 
riage, 3 

■ not  to  be  completed  within 

a  year,  3 

under  hand,  1  sqq. 

under  seal,  1,  5  sqq. 

Agricultural  property,  57 
Alteration  in  document,  19 
Appropriation  of  payments,  13 
Articles  of  Association,  93  sqq. 

Bankrupt,  undischarged,  89  5^j. 
Bankruptcy,  89  5^^. 

of  assignor  of  book-debts, 

before  notice  to  debtor,  82 

of  guarantor,  21 

of  married  woman,  86 

of  partner,  87 

of  person  in  whose  name 

documents  of  title  have  been 
issued,  66 

of  principal  debtor,  14  sqq., 

17  sqq..  91 

,  proof  in,  90  sqq. 

Act,  1914,  75,  83,  86  (notes 

1  and  2),  90  (note  1) 

and  Deeds  of  Arrangement 

Act,  1913.  86  (notes  1  and  2) 

Bearer  security,  24  sqq. 
,  right    of    holder    to 

registration,  25  (note  1) 
Bentinck  v.  London  Joint  Stock 

Bank,  1893,  2  Ch.  120,  30 
Bills  of  lading,  59  5^^. 

of  sale,  72  5^^. 

of  Sale  Act,  1878,  72  sqq. 

,  1891,73 

Amendment      Act, 


1882,  72,  73,  75 


Bonds,  22,  24  sqq..  32 
Book-debts,  81  sqq. 
British   Government    securities 
registration  of,  31  (note  1) 

Shipping  Act,  1894,  83 

ships,  83  sqq. 

Broker,  definition  of,  68  sqq. 
Building  Land,  56 

Cale  v.  North-Western  Bank, 
1875,  L.R.,  10  C.P.  354,  70 

Certificate,  entitling  compzin  to 
commence  business,  95 

,  land,  46 

of  American  railway  shares, 

31 

of  registered  charge  under 

Land  Transfer  Acts,  1875, 
1897,  47 

of  registration  of  chargss 

by  hmited  company,  95  sqq. 

of  shares  or  stock,  25  sqq 

28 

of    signature    to    bill    of 

lading,  63 

of  title  to  goods,  65  sqq. 

of     companies 

acting  under  special  powers, 
65  (note  3),  67  (note  1) 

Charge.    See  under  Mortgage 

Charging  order,  29 

Charter  parties,  60 

Chief  rents,  56 

Chose  in  action,  81  sqq. 

Clayton's  Case,  1816,  1  Mer.,  572, 
13,87 

Companies,  91  sqq. 

empowered  to  issue  trans- 
ferable certificates  of  title  to 
goods,  65  (note  3),  67  (note  1) 

,  private,  24 

Clauses  Act,  5 

(Consolidation)  Act,  1908. 

5,  92,  93,  95,  97 

Composition  with  creditors,  2 
Consideration    for    security    for 
existing  debt,  2 

must  not  be  incumbent  on 

promisee  to  do  or  give  already, 
2 
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Consideration,  past,  2 

,  pledge  for  past  debt,  70 

need  not  be  expressed  in 

guarantee,  4 

,  where  essential  to  contract, 

1,2 
Consolidation  of  mortgages,38, 43 
Contracts,  1  sqq. 
Copyholds,  49,  52,  56 

,  mortgage  of,  40 

Corporation,  power  to  contract,  6 

(note  1) 
Cotton,  advances  against,  63  sqq. 

futures,  58 

spinner,  acceptance  of,  as 

security,  63  sqq. 

Coupons,  24,  32 
Current  account,  12  sqq. 
must  be  stopped  after 

notice  of  charge  to  third  party, 

29 

Debentures,  96  sqq. 
Deed,  1,  5  sqq. 

consideration  not  essential, 

5 

must  be  complete  before 

delivery,  26 
Delivery  order,  definition  of,  65 
Demurrage,  60 
Devolution  of  property,  49 
Directors,  powers  of,  93  sqq. 
Dock  warrant,  definition  of,  66 
Documents   of   title    to    goods, 

58  sqq. 
,  definition  in  Factors  Act, 

1889,  67 

Equitable  titles,  110 
Esberger  v.  Capital  &  Counties 

Bank,  1913,  2  Ch.  366,  96 
Escrow,  5 

Estates  in  land,  48  sqq.' 
Executors,  88 
,  charge  by,  for  own  benefit, 

50 
,  promise  to  answer  damages, 

3 

Factor,  definition  of,  68  sqq. 
Factors  Act,  1889,  67  sqq. 
, ,  effect     of,     on 

transactions  with  vendors  and 

vendees,  65,  70,  71 
Fee  simple,  48 
Floating  charge,  96  sqq. 


Foreclosure,  35,  37,  38 

by  first  mortgagee,  42 

,  right  of  equitable  mort- 
gagee to,  26,  38 

Fraudulent  preference,  10 
Freehold  includes  estates  in  fee 

tail  or  for  life,  48 
Friendly  societies,  99 
Act,  1896,99 

General  average,  60 

Giving    of    time    to    principal 

debtor,  18  sqq.,  38 
Goods,  58  sqq. 
Ground  rents,  56 
Guarantees,  1 1  sqq. 

by  executors,  88 

by  married  women,  85  sqq 

by  partners,  87 

by  trustees,  89 

consideration  need  not  be 

expressed,  4 

distinguished  from  indem- 
nity, 3  (note  1) 

for  existing  debt,  2,  8 

Hevmann  v.  Flewker,  1863,  13 

C.B.,  N.S.  579.  68 
Howell  V.  Jones,  1834,  1  CM.  & 

R.  97.  19 
Hypothecation  of  goods,  72 

Indemnity  distinguished  from 
guarantee,  3  (note  1) 

Industrial  and  provident  socie- 
ties. 99 

Act.  1893.  99 

Infant  cannot  act  as  executor,  88 

,  contract  by,  85 

Inscribed  stocks,  31 

Insurable  interest,  77  sqq. 

Insurance  of  property,  57 

Interest,  47 

Intoxicated  person,  contract  by, 
85 

Joint  and  several  liability,  15 

liability,  15 

Judicature  Act,  1867,  81 

Lamb    v.    Attenborough,    1862, 

1  B.  &  S.  831,  68 
Land  certificate,  46 

Transfer  Acts,  1875,  1897, 

44  sqq. 
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Landed  property,  35  sqq. 
Lease,  for  more  than  three  years, 

must  be  by  deed,  6 
Leaseholds,  48  5^^.,  55,  56 

,  mortgage  of,  40 

,  registration    under    Land 

Transfer  Acts,  1875,  1897,  47 
Legal  and  equitable  titles,  110 
Lien,  letter  of,  33  sqq. 

of  banker,  32  sqq.,  87 

,  general,  possession  neces- 
sary to,  32  (note  1),  61 

Life  tenant,  charge  by,  50 
Lunatic,  contract  by,  85 

Marketable       security,        106 

(note  1),  109 
Matthews    v.    Gooddav,     1862, 

31  L.J.,  Ch.  282,  38  ' 
Memorandum     of     Association, 

92  sqq. 

of  deposit  of  bearer  securi- 
ties, 25 

of  deeds,  36,  38  sqq. 

of  life  policy,  79  sqq. 

of  shares  and  stock, 

25  sqq. 
Mercantile  agent,  68  sqq. 

,  dispositions  by,  69  sqq. 

.  pledge  bv,    for   past 

debt,  70 
Mortgage  by  limited  company, 

91  sqq. 

,  consolidation,  38,  43 

distinguished  from  pledge, 

71,72 

interest,  47 

of  book  debts,  81  sqq. 

of  landed  property,  35  sqq. 

in  Sliddlesex  and 


Yorkshire,  43  sqq. 

xmder 

Acts,     1875, 


Land 
1897. 


Transfer 
46  sqq. 

of  policy  of  life  assurance, 

79  sqq. 

of  ships,  83  sqq, 

of  stock  exchange  securi- 
ties, 25  sqq. 

,  second,  42 

,  tacking,  42  sqq, 

,  when  writing  is  essential, 

3  (note  2),  38 

Negotiable  instrument,  24 
Notice,  9,  28  sqq.,  52  sqq. 


Notice,  equitable  mortgagee  not 
entitled  to  six  months',  before 
redemption,  37 

,  how  registration  of  charge 

on  land  in  Middlesex  or  York- 
shire operates  as,  43  sqq. 

,  mortgagor's  right  to  re- 
deem after  giving  six  months' 
37 

of  act  of  bcmkruptcy,  89 

of     assignment     of    book 

debts,  81  sqq. 

of  documents  of  title. 


66  sqq. 


29 


of  Ufe  policy,  79,  80 
of  chzirge  to  third  party. 


on     land     registered 
Land    Transfer    Acts, 


under 

1875,  1897,  46 

of    death    of    guarantor 

20  sqq. 

of  debentures  not  impUed 

by  reason  of  certain  of  them 
being  held  against  another 
account,  97 

of  defect  in  title  of  mort- 
gagor or  pledgor,  24  sqq.,  30, 
31,41,69 

of  equitable  mortgage  of 

ship  not  receivable  by  regis- 
trar, 84 

of  existence  of  debentures 

does  not  presume  notice  of 
the  terms  contained  in  them, 
97  sqq. 

of  insanity,  85 

of  intoxication,  85 

of  revocation  by  guarantor, 

16,21 

by  representatives  of 

guarantor,  20  sqq. 

of  terms  of   articles   and 

memorandiun  of  association, 

93  sqq. 

of   registration  of   special 

resolution  of  company  oper- 
ates    as,    to    third     parties, 

94  sqq. 

,  second  mortgagee  without, 

29,  40.  41,  42 

to  company  of  charge  on 

shares  or  stock,  29 

-  to  guarantor  to  make  re- 
payment, 16  sqq. 

-  to  first  mortgagee,  42 
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Notice  to  purchaser  of  property 
ot  right  to  purchase  money, 
41 

to  trustee  in  bankruptcy  to 

take  over  security,  91 

to  trustees  of  first  deben- 
ture holders,  99 

Partner,  contract  by,  86  sqq. 
Personal  remedy  against  mort- 
gagor, 6,  37 
Pledge,  70  sqq. 

of  bearer  securities,  25 

of  goods  and  documents  of 

title  to  goods,  68  sqq. 

Policies  of  Assurance  Act,  1867, 

80  sqq. 
Policy  of  fire  insurance,  8,  57 

of  life  assurance,  8,  77  sqq. 

of  marine  insurance,  8,  63, 

64 

Power  of  attorney,  31,  39 
Promissory  notes,  2,  21 

Real  property,  devolution  of,  49 
vests  in  personal  re- 
presentatives, 50 
Receiver    appointed    by    mort- 
gagee, 36 
Redemption  by  mortgagor,  35, 37 
Registered  securities,  25  sqq. 
Registration  of  British  ships  and 
charges  thereon,  83  sqq. 

of  charges  by  limited  com- 
panies, 95  sqq. 

on  land  in  Middlesex 

and  Yorkshire,  43  sqq. 

under  Land  Transfer 


Acts,  1875,  1897,  46  sqq. 

oiE  shares  and  stock,  26  sqq. 

under  Land  Transfer  Acts, 

1875,  1897,  44  sqq. 
Root  of  title,  50 

Salb,  agreement  for,  of  land,  3, 

8,50 
, ,  right  of  purchaser  to 

conveyance,  41 

of  Goods  Act,  1893,  3,  65 

(note  1) 

Security  by  third  party,  8  sqq., 

12  sqq.,  91 
by  or  on  account  of  some 

special  customers,  85  sqq. 
,  failure    by    mortgagee    to 

take  proper  care  of,  20 


Security     for   current    account, 
12  sqq..  29 

for  existing  debt,  2,  8 

for  particular  debt,  13 

for  whole  overdraft,  14  sqq., 

20 
Set-off,  right  of  banker  to  33  sqq. 
Ship,  British,  5,  83  sqq. 

,  master  of,  liability  of,  59 

Ship,  master  of,  right  to  deliver 

goods,  62 

,  owner  of,  liability  of,  59 

Shipping    broker,    liability    of, 

59 
Simple  contract,  1  sqq. 
Special    resolution,    registration 

of,  94  sqq. 
Specialty  contract,  5  sqq. 
Stamp  duties,  100  sqq. 
Statute  of  frauds,  3 

of     Limitations,     6     sqq., 

16  sqq.,  22,  33 

Stockbrokers,  loans  to,  30 
Stock       Exchange       securities, 

28  sqq. 
Stoppage  in  transitu,  61 
Suretyship,    8  sqq.       See    under 

Guarantee 


Table  A  to  Companies  (Con- 
solidation) Act.  1908,  93,  94 

Tacking  of  mortgages,  42  sqq. 

Tenant  for  hfe,  50 

Tenants  in  common,  50  sqq. 

,  joint,  50  sqq. 

Tithe,  57 

Title-deeds,  examination  of, 
48  sqq. 

,  necessity  for  retention  by 

mortgagee,  41 

Transfer  in  blank,  26  sqq.,  29,  30, 
31 

of  American  railway  share 

certificates,  31 

of  bill  of  lading,  60  sqq. 

of  bill  of  sale,  76 

of  goods  when  registration 

as  bill  of   sale  is  necessary, 
72 

of  shares  and  stock,  3,  5, 

26  sqq.,  30  sqq. 

Trust  deed  to  secure  debentures, 

99 
Trustee  Act,  1893,  54 
Trustees,  contracts  by,  88  sqq. 
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Undub  influence,  9  sqq. 


Vendee  of  Goods,  effect  of 
obtaining  possession  by,  65, 
70,71 

Vendor  of  goods,  effect  of  re- 
maining in  possession  after 
sale,  65.  70.  71 

Vendor  of  goods,  lien  of,  65 

,  right  of  stoppage  in 

transitu,  61 


Warehouse  -  keepers*  certifi- 
cate, definition  of,  66 

War  savings  certificates,  106 
(note  1) 

Woman,  married,  contracts  by, 
85  5^^. 

Woman,  married,  separate  estate 
of,  86 

, ,  separate   estate   of 

subject  to  settlement,  86 

j  York-Antwerp  rules,  60 
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export  information.     In  demy  8vo,  doth  gilt,  447  pp.     21g.  net. 

CASE  AND  FREIGHT  COSTS.  The  Principles  of  CalciUation  relating  to  the 
Oast  of,  and  Freight  on.  Sea  or  Commercial  Cases.  By  A.  W.  E. 
Crosfield.     In  crown  8vo,  cloth,  62  pp.     28.  net. 

CONSULAR  REQOREMENTS  FOR  EXPORTERS  AND  SHIPPERS  TO  ALL 
PARTS  OF  THE  WORLD.  By  J.  S.  Nowery.  Second  Edition.  Revised 
and  Enlarged.  Including  exact  copies  of  all  forms  of  Consular  Invoices, 
etc.     In  demy  Svo,  cloth.     78.  6d.  net. 


BANKING  AND  FINANCE 

MONEY,  EXCHANGE,  AND  BAN'KING,  in  their  Practical,  Theoretical,  and 
Legal  Aspects.  A  complete  Manucil  for  Bank  Ofl&cials,  Business  Men, 
and  Students  of  Commerce.  By  H.  T.  Easton,  Associate  of  the  Institute 
of  Bankers.     Second  Edition.     In  demy  Svo,  cloth  gilt,  312  pp.     6s.  net. 

ENGLISH  PL'BUC  FINANCE.  From  the  Revolution  of  1688.  With 
Chapters  on  the  Bank  of  England.  By  Harvey  E.  Fisk.  In  demy  8vo, 
cloth  gilt,  207  pp.     7&.  6d.  net. 

FOREIGN  EXCHANGE  AND  FOREIGN  BILLS  IN  THEORY  AND  IN 
PRACTICE.  By  W.  F.  Spalding,  Certificated  Associate.  Institute  of 
Bankers.     Fourth  Edition.     In  demy  Svo,  cloth  gilt,  261  pp.    78.  6d.  net. 

EASTERN  EXCHANGE,  CURRENCY,  AND  HNANCE.  By  the  same  Author. 
Third  Edition.     In  demy  Svo,  cloth,  375  pp.,  illustrated.    158,  net. 

FOREIGN  EXCHANGE,  A  PRIMER  OF.  By  the  same  Author.  In  crown 
Svo,  cloth.  108  pp.     3s.  6d.  net. 

BANKERS'  CREDITS  AND  ALL  THAT  APPERTAINS  TO  THEM  IN  THEIR 
PRACTICAL,  LEGAL  AND  EVERYDAY  ASPECTS.  By  the  same  Author. 
In  demy  Svo,  cloth  gilt,  126  pp.     lOs.  6d«  net. 

THE  FUNCTIONS  OF  MONEY.  By  the  same  Author.  With  a  Foreword 
by  G.  Armitage  Smith,  D.Litt.,  M.A.  In  demy  Svo,  cloth  gilt,  179  pp. 
78.  6d.  net. 

PRACTICAL  BANKING.  By  J.  F.  G.  Bagshaw.  Certificated  Associate  of  the 
Institute  of  Bankers.  With  chapters  on  "  The  Principles  el  Currency," 
by  C.  F.  Hannaford,  Associate  of  the  Institute  of  Bankers  ;  and  **  Bank 
Book-keeping,"  by  W.  H.  Peard.  Member  of  the  Institute  of  Bankers  in 
Ireland.     In  demy  Svo,  cloth  gilt,  397  pp.     78.  M.  net. 

BANK   ORGANIZATION,   MANAGEMENT,    AND    ACCOUNTS.     By   J.    F. 

Davis,  D.Lit.,  M.A..  LL.B.     In  demy  Svo.  cloth  gilt,  165  pp.     fis.  net. 

BILLS,  CHEQUES,  AND  NOTES.  A  Handbook  for  Business  Men  and 
Lawyers.  By  J.  A.  Slater,  B.A.,  LL.B.  (Lond.).  Third  Edition.  In 
demy  Svo,  cloth  gilt,  214  pp.     $8.  net. 

THE  BANKERS'  CLEARING  HOUSE.  What  it  is  and  what  it  does.  By 
P.  W.  Matthews.     In  demy  Svo.  cloth  gilt.  168  pp.     78.  6d.  net. 
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BANKERS'  SECURITIES  AGAINST  ADVANCES.  By  Lawrence  A.  Fogg, 
Certificated  Associate  of  the  Institute  of  Bankers.  In  demy  8vo,  cloth 
gilt,  120  pp.     6s.  net. 

BANKERS'  ADVANCES.  By  F.  R.  Stead.  Edited  by  Sir  John  Paget. 
K.C.     In  demy  8vo,  cloth,  144  pp.     6s.  net. 

BANKERS'  ADVANCES  AGAINST  PRODUCE.  By  A.  Williams.  In 
demy  8vo,  cloth  gilt,   147  pp.     6s.  net. 

SIMPLE  INTEREST  TABLES.  By  Sir  Wm.  Schooling,  K.B.E.  In  crown 
Svo,  cloth  gilt,  188  pp.     2l8,  net. 

DICTIONARY  OF  BANKING.  A  Complete  Encyclopaedia  of  Banking  Law 
and  Practice.  By  W.  Thomson,  Bank  Inspector.  Fourth  Edition, 
Revised  and  Enlarged.     In  crown  4to,  half-leather  gilt,  691  pp.    30s.  net. 

BRITISH  FINANCE.     See  p.  8. 

TITLE  DEEDS  AND  THE  RUDIMENTS  OF  REAL  PROPERTY  LAW.    By 

F.  R.  Stead.     Third  Edition.     In  demy  Svo,  cloth,  151  pp.     6s.  net. 


SECRETARIAL  WORK 

THE  COMPANY  SECRETARY'S  VADE  MECUM.  Edited  by  Philip  Tovey, 
F.C.I. S.  Third  Edition,  Revised  and  Enlarged.  In  foolscap  8vo,  cloth. 
3s.  6d.  net. 

SECRETARY'S  HANDBOOK.  A  Practical  Guide  to  the  Work  and  Duties 
in  connection  with  the  Position  of  Secretary  to  a  Member  of  Parliament, 
a  Country  Gentleman  with  a  landed  estate,  a  Charitable  Institution  ; 
with  a  section  devoted  to  the  work  of  a  Lady  Secretary,  and  a  chapter 
dealing  with  Secretarial  work  in  general.  Edited  by  H.  E.  Blain,  C.B.E. 
In  demy  Svo,  cloth  gilt,   168  pp.     6s.  net. 

GUIDE  FOR  THE  COMPANY  SECRETARY.  A  Practical  Manual  and  Work 
of  Reference  for  the  Company  Secretary.  By  Arthur  Coles,  F.C.I. S. 
Second  Edition,  Enlarged  and  thoroughly  Revised.  With  76  facsimile 
forms,  and  the  full  text  of  the  Companies  Acts,  1908  and  1913  ;  the 
Companies  Clauses  Act,  1845  ;  Companies  (Foreign  Interest)  Act,  1917  ; 
Companies  (Particulars  as  to  Directors)  Act,  1917  ;  and  War  Legislation. 
In  demy  Svo,  cloth  gilt,  432  pp.     6s.  net. 

DICTIONARY  OF  SECRETARIAL  LAW  AND  PRACTICE.  A  Compre- 
hensive Encyclopaedia  of  Information  and  Direction  on  all  matters 
connected  with  the  work  of  a  Company  Secretary.  Fully  illustrated  with 
the  necessary  forms  and  documents.  With  Sections  on  special  branches 
of  Secretarial  Work.  Edited  by  Philip  Tovey,  F.C.I. S.  With  con- 
tributions by  nearly  40  eminent  authorities  on  Company  Law  and  Secre- 
tarial Practice,  including  :  The  Rt.  Hon.  G.  N.  Barnes,  M.P.  ;  F.  Gore- 
Browne,  K.C,  M.A.  ;  A.  Crew,  F.C.I.S.  ;  J.  P.  Earnshaw,  F.C.I.S.  ; 
M.  Webster  Jenkinson,  F.C.A.  ;  F.  W.  Pixley,  F.C.A.  Third  Edition, 
Enlarged  and  Revised.     In  one  volume,  cloth  gilt,  1,011  pp.    42s.  net. 

DEBENTURES.  A  Handbook  for  Limited  Company  Ofl&cials,  Investors, 
and  Business  Men.  By  F.  Shewell  Cooper,  M.A.,  of  the  Inner  Temple, 
Barrister -at- Law.     In  demy  Svo,  cloth  gilt,  149  pp.     68.  net. 
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THE  TRANSFER  OF  STOCKS,  SHARES,  AND  OTHER  MARKETABLE 
SECURITIES.  A  Manual  of  the  Law  and  Practice.  By  F.  D.  Head. 
B.A.  (Oxon),  Barrisier-ai-Law.  Third  Edition,  Revised  and  Enlarged. 
In  demy  8vo,  cloth  gilt.  220  pp.     10s.  6d.  net. 

THE  CHAIRMAN'S  MANUAL.  Being  a  Guide  to  the  Management  of 
Meetings  in  general,  and  of  Meetings  of  Local  Authorities  ;  with  separate 
and  complete  treatment  of  the  Meetings  of  Pubhc  Gampanies.  By 
GuRDON  Palin,  Barrister-ai-Law :  and  Ernest  Martin.  F.C.I.S. 
In  crown  t8vo,  cloth  gilt.  192  pp.     5s.  net. 

HOW  TO  TAKE  MINUTES.  Edited  by  Ernest  Martin.  F.C.I.S.  Second 
Edition.  Revised  and  Enlarged.  In  demy  8vo,  cloth  gilt,  130  pp. 
2s.  6d.  net. 

WHAT  IS  THE  VALUE  OF  A  SHARE  ?     Tables  for  readily  and  correctly 

ascertaining  (1)  the  present  value  of  shares  :  and  (2)  what  dividends 
should  be  paid  annuaUy  to  justify  the  purchase  or  market  price  of  shares. 
By  D.  W.  Rossiter.     In  demy  8vo.  hmp  cloth.  20  pp.     28.  6d.  net. 

PROSPECTUSES:     HOW    TO    READ    AND    UNDERSTAND    THEM.     By 

Philip  Tovey.  F.C.I.S.     In  demy  8vo,  cloth,  109  pp.     gs.  net. 

PRACTICAL  SHARE  TRANSFER  WORK.  By  F.  W.  Lidington.  A 
Handbook  for  the  use  of  Companv  Clerks.  In  crown  Svo,  123  pp. 
38.  6d.  net. 

INCOME  TAX 

INCOME  TAX  AND  SUPER-TAX  PRACTICE.  Incorporating  the  Con- 
soUdation  Act  of  1918  and  the  Finance  Acts,  1919  and  1920.  Fourth 
Edition.     By  W.  E.  Snelling.     In  demy  Svo,  cloth  gilt.     12s.  6d.  net. 

TAXATION  ANNUAL.  Deals  with  Income  Tax  and  Saper-tax ;  Estate. 
Legacy,  and  Succession  Duties  ;  Customs  and  Excise  Duties ;  Stamp 
Duties,  etc.     By  W.  E.  Snelling.     In  demy  8vo,  cloth  gilt.     lOs.  6d.  net. 

SLTER-TAX  TABLES.     By  G.  O.  Parsons.     16  pp.     Is.  net. 

THE  "  ABACUS  '»  INCOME  TAX  TABLES.     By  E.  J.  Hammond.  A.L.A.A 

2s.  net. 

CORPORATION  PROHTS  TAX  EXPLAINED   AND   ILLUSTRATED.     By 

P.  D.  Leake,  F.C.A.    In  crown  Svo.    Is.  net. 


ECONOMICS 

ECONOMIC  GEOGR.APHY.  By  J.  McFarlane,  M.A.,  M.Com.  In  demy 
Svo,  cloth  gilt,  568  pp.,  with  18  illustrations.     10s.  6d.  net. 

THE  PRINCIPLES  OF  ECONOMIC  GEOGR.APHY.  By  R.  N.  Rudmose 
Brown,  D.Sc.,  Lecturer  in  Geography  in  the  University  of  Sheffield.  In 
demy  Svo,  cloth  gilt,  223  pp.     lOs.  6d.  net.      • 

OUTLINES  OF  THE  ECONOMIC  HISTORY  OF  ENCJLANT).  A  Study  in 
Social  Development.  By  H.  O.  Meredith.  M.A.,  M.Com.,  Fellow  of 
King's  College.  Cambridge.     In  demy  Svo,  cloth  gilt,  376  pp.     7s.  6d.  net. 
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THE  mSTORY  AND  ECONOMICS  OP  TRANSPORT.  By  Adam  W. 
KiRKALDY,  M.A.,  B.Litt.  (Oxford),  M.Com.  (Birmingham)  ;  and  Alfred 
Dudley  Evans.  Second  Edition.  In  demy  8vo,  cloth  gilt,  364  pp. 
15s.  net. 

THE  ECONOMICS  OF  TELEGRAPHS  AND  TELEPHONES.  By  John  Lee. 
M.A.,  M.Com.Sc.     In  crown  8vo,  cloth  gilt,  92  pp.     2s.  6d.  net. 

BRITISH  FINANCE  DURING  AND  AFTER  THE  WAR,  1914-1921.      The 

results  of  investigations  and  materials  collected  by  a  Committee  of  the 
British  Association,  co-ordinated  and  brought  up  to  date  by  A.  H.  Gibson, 
and  edited  by  A.  W.  Kirkaldy,  M.A.,  B.Litt.  In  demy  8vo,  cloth  gilt, 
479  pp.     158.  net. 

BRITISH  LABOUR.  Replacement  and  Conciliation,  1914-1921.  Edited  by 
Adam  W.  Kirkaldy,  M.A.,  B.Litt.,  M.Com.  Deals  with  the  results  of 
inquiries  arranged  by  the  Section  of  Economic  Science  and  Statistics  of 
the  British  Association.     In  demy  Svo,  cloth  gilt.     lOs.  6d.  net. 

PLAIN  ECONOMICS.  An  Examination  of  the  Essential  Issues.  By  G.  Lee, 
M.A.,  M.Com.Sc.     In  crown  Svo,  cloth  gilt,  110  pp.     3s.  6d.  net. 

LABOUR,  CAPITAL,  AND  FINANCE.  By  "Spectator"  (Walter  W. 
Wall,  F.J. I.).  Essays  on  the  Social,  Economic,  and  Financial  Problems 
of  the  Day.     In  crown  Svo,  cloth,  127  pp.     3s.  fid.  net. 

RECONSTRUCTION  AND  FOREIGN  TRADE.  By  E.  T.  Williams,  M.I.E.E. 
In  demy  Svo,  52  pp.     2s.  net. 

ADVERTISING  AND  SALESMANSHIP 

THE  CRAFT  OF  SILENT  SALESMANSHIP.  A  Guide  to  Advertisement 
Construction.  By  C.  Maxwell  Tregurtha  and  J.  W.  Frings.  Size, 
6|  in.  by  9^  in.,  cloth,  9S  pp.,  with  illustrations.     58.  net. 

THE  NEW  BUSINESS.  A  Handbook  deahng  with  the  Principles  of  Adver- 
tising, Selling,  and  Marketing.  By  Harry  Tipper,  President  Advertising 
Men's  League,  New  York.     In  demy  Svo,  cloth  gilt,  406  pp.     8s.  6d.  net. 

SALESMANSHIP.  By  W.  A.  Corbion  and  G.  E.  Grimsdale.  In  crown 
Svo,  cloth,  1S6  pp.     88.  6d.  net. 

PRACTICAL  SALESMANSHIP.  By  N.  C.  Fowler,  Junr.  In  crown  Svo, 
337  pp.     7s.  6d.  net. 

COMMERCIAL  TRAVELLING.  By  Albert  E.  Bull.  In  crown  Svo,  cloth 
gilt,   174  pp.     38.  fid.  net. 

THE   PSYCHOLOGY   OF  ADVERTISING  IN   THEORY   AND  PRACTICE. 

By  W.  Dill  Scott,  Ph.D.     128.  fid.  net. 

ADVERTISING  AS  A  BUSINESS  FORCE.  By  P.  T.  Cherington.  In 
demy  Svo,  cloth,  5S6  pp.     lOs.  fid.  net. 

THE  MANUAL  OF  SUCCESSFUL  STOREKEEPING.  By  W.  A.  Hotchkin. 
In  demy  Svo,  298  pp.     8s.  fid.  net. 

A  SHORT  COURSE  IN  ADVERTISING.  By  Alex.  F.  Osborn.  In  demy  Svo, 
cloth  gilt.  261  pp.     128.  fid.  net. 
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MAKING  ADVERTISEMENTS  AND  MAKING  THEM  PAY.    By  Roy  S. 

DuRSTiNE.     In  demy  8vo,  cloth  gilt,  264  pp.     12s.  6d.  net. 

THE  PRINCIPLES  OF  PRACTICAL  PUBLICITY.    By  Truman  A.  de  Weese. 
In  large  crown  8vo,  cloth,  266  pp.,  with  43  illustrations.     lOs.  M.  net. 

CONDUCTING  A  MAIL  ORDER  BUSINESS.     By  A.  E.  Bull.     In  crown 
8vo,  cloth,  106  pp.     28.  net. 

ADS.  AND  SALES.     By  Herbert  N.  Casson.     In  demy  8vo,  cloth.  167  pp. 
88.  6d.  net. 

MODERN  PUBLICITY.     By  A.  W.  Dean.     In  crown  8vo.  cloth,  70  pp. 
28.  6d.  net. 


LAW 

MERCANTILE  LAW.  By  J.  A.  Slater,  B.A..  LL.B.  A  Practical  E.xposi- 
tion  for  Law  Students,  Business  Men,  and  Advanced  Classes  in  Com- 
mercial Colleges  and  Schools.  Fourth  Edition.  In  demy  8vo,  cloth  gilt, 
464  pp.     7s.  6d.  net. 

COMPANIES  AND  COMPANY  LAW.  Together  with  the  Companies  (Con- 
soUdation)  Act,  1908  ;  and  the  Act  of  1913.  By  A.  C.  Connell,  LL.B. 
(Lond.),  of  the  Middle  Temple,  Barrister-eU-Law.  Second  Edition, 
Revised.     In  demy  8vo,  cloth  gilt,  348  pp.     68.  net. 

COMPANY  CASE  LAW.     By  F.  D.  Head,  B.A.  (Oxon),   Barrister-at-Law. 

In  demy  8vo,  cloth  gilt,  314  pp.     78.  6d.  net. 

THE  LAW  RELATING  TO  THE  CARRIAGE  BY  LAND  OF  PASSENGERS, 
ANIMALS,  AND  GOODS.  By  S.  W.  Clarke.  Barrister-at-Law.  In 
demy  8vo,  cloth  gilt,  350  pp.     78.  6d.  net. 

THE  LAW  RELATING  TO  SECRET  COMMISSIONS  AND  BRIBES  (Christ- 
mas Boxes,  Gratuities,  Tips,  etc.).  The  Prevention  of  Corruption  Acts, 
1906  and  1916.  By  Albert  Crew,  Barrister-at-Law  :  Lee  Prizeman  oj 
Gray's  Inn.  Second  Edition,  Revised  and  Enlarged.  In  demy  8vo, 
cloth  gilt,  252  pp.     lOs.  6d.  net. 

BANKRUPTCY,   DEEDS    OF   ARRANGEMENT,   AND   BILLS   OF    SALE. 

By  W.  Valentine  Ball,  M.A.,  Barrister-at-Law.  Fourth  Edition. 
Revised  in  accordance  with  the  Bankruptcy  and  the  Deeds  of 
Arrangement  Acts.  1914.     In  demy  Svo,  364  pp.     128.  6d.  net. 

PRINCIPLES  OF  MARINE  LAW.  By  Lawrence  Duckworth,  Barrister- 
at-Law.  Fourth  Edition,  Revised.  In  demy  Svo,  about  400  pp. 
lOs.  6d.  net. 

GUIDE  TO  THE  LAW  OF  UCEHSING.  The  Handbook  for  aU  Licence- 
holders.  By  J.  Wells  Thatcher,  Barrister-at-Law.  In  demy  8vo, 
cloth  gilt,  200  pp.     08.  net. 

RAILWAY  (REBATES)  CASE  LAW.  By  Geo.  B.  Lissenden.  In  demy 
8vo,  cloth  gilt,  450  pp.     10s.  6d.  net. 
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GUIDE  TO  RAILWAY  LAW.  By  A.  E.  Chapman,  M.A.,  LL.D.  A  Hand- 
book for  Traders,  Passengers,  and  Railway  Students.  Second  Edition. 
In  demy  8vo,  cloth  gilt,  239  pp.    7s.  6d.  net. 

PARTNERSHIP  LAW  AND  ACCOUNTS.  By  R.  W.  Holland,  O.B.E., 
M.A.,  M.Sc,  LL.D.,  Barrister-at- Law.  In  demy  8vo,  cloth  gilt,  159  pp. 
6s.  net. 

THE  LAW  OF  CONTRACT.  By  the  same  Author.  Revised  and  Enlarged 
Edition.     In  demy  8vo,  cloth,  123  pp.     5s.  net. 

WILLS,  EXECUTORS,  AND  TRUSTEES.  By  J.  A.  Slater,  B.A.,  LL.B. 
With  a  chapter  on  Intestacy.     In  foolscap  Svo,  cloth,  122  pp.     28.  6d.  net. 

INHABITED  HOUSE  DUTY.  By  W.  E.  Snelling.  In  demy  Svo.  cloth 
gilt,  356  pp.     128.  6d.  net. 

THE  LAW  OF  REPAIRS  AND  DILAPIDATIONS.  By  T.  Cato  Worsfold. 
M.A.,  LL.D.     In  crown  Svo,  cloth  gilt,  104  pp.     38.  6d.  net. 

THE  LAW  OF  EVIDENCE.  By  W.  Nembhard  Hibbert,  LL.D..  Barrister- 
at- Law.     Third  Edition,  Revised.     In  crown  Svo,  120  pp.     7s.  6d.  net. 

THE  LAW  OF  PROCEDURE.  By  the  same  Author.  Second  Edition.  In 
demy  Svo,  cloth  gilt.  133  pp.     78.  6d.  net. 


BUSINESS  REFERENCE  BOOKS 

BUSINESS  MAN'S  ENCYCLOPAEDIA  AND  DICTIONARY  OF  COMMERCE. 

A  reliable  and  comprehensive  work  of  reference  on  all  commercial  sub- 
jects, specially  designed  and  written  for  the  busy  merchant,  the  com- 
mercial student,  and  the  modern  man  of  affairs.  Edited  by  J.  A.  Slater, 
B.A.,  LL.B.  (Lond.).  Assisted  by  upwards  of  50  specialists  as  con- 
tributors. With  numerous  maps,  illustrations,  facsimile  business  forms 
and  legal  documents,  diagrams,  etc.  Second  Edition.  In  4  vols.,  large 
crown  4to  (each  450  pp.),  cloth  gilt.     £i  4s.  net. 

BUSINESS  MAN'S  GUIDE.  Seventh  Revised  Edition.  With  French, 
German,  Spanish,  and  ItaUan  equivalents  for  the  Commercial  Words 
and  Terms.  Edited  by  J.  A.  Slater,  B.A.,  LL.B.  (Lond.).  The  work 
includes  over  2,000  articles.     In  crown  Svo,  cloth,  520  pp.     68.  net. 

COMMERCIAL  ARBITRATIONS.  By  E.  J.  Parry,  B.Sc.  F.I.C.  F.C.S. 
An  invaluable  guide  to  business  men  who  are  called  upon  to  conduct 
arbitrations.     In  crown  Svo.  cloth  gilt.     3s.  6d.  net. 

PERSONAL  EFFICIENCY  IN  BUSINESS.  By  E.  E.  Purington.  In  crown 
Svo.  cloth  gilt.  341  pp.     78.  6d.  net. 

DICTIONARY  OF  COMMERCIAL  CORRESPONDENCE  IN  SEVEN  LAN- 
GUAGES:  ENGLISH,  FRENCH,  GERMAN,  SPANISH,  ITALIAN, 
PORTUGUESE,  AND  RUSSIAN.    In  demy  Svo,  cloth.  71S  pp.     128.  6d. 

net.     Third  Edition. 

A  MANUAL  OF  DUPLICATING  METHODS.  By  W.  Desborough.  In 
demy  Svo.  cloth,  90  pp.,  illustrated.     3s.  net. 
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